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NON-VOTING STOCK AND “ BANKERS’ 
CONTROL ” * 


| Renergdany of modern business structure has brought for- 
ward a new problem, that of corporations much of whose 
capital stock is disfranchised, and management of which is vested 
in a small class of voting shares. These shares are ordinarily 
called “ bankers’ shares,” but may be better termed “ manage- 
ment stock.” 




















urt It is submitted that under the law as it stands, the holders of 
¥ “management stock” must exercise their power of control for 
i the entire body of stockholders. This means, of course, that 
their control is by no means so complete or untrammelled as is 
ow ordinarily assumed. It is believed that, among other results of 
this rule, holders of such stock are required (1) so to arrange 
e the capital structure that no class of stock appropriates to its 
benefit any of the capital contribution made by any other class; 
(2) to.act disinterestedly, and to refrain from acting in any sit- 
uation in which they have an interest apart from that of the 
al corporation; and (3) to bear liability jointly with the corporate 
directors for mismanagement of the corporate affairs unless they 
rs 


Show dissent from the wrongful acts complained of. 






INTRODUCTION 





Control of American corporations by holders of a minority of 
the capital stock is no novelty to business men or lawyers. 
Means have been constantly sought to maintain such control. 








*I am indebted to Irving Mischkind of the New York Bar for many sug- 
gestions. 
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In each case the motivation is substantially the same; a group 
having the management of a corporation desires to create a cap- 
ital structure in which its own investment is less than a majority 
of the total paid for the corporation’s stock, but at the same time 
this group wishes to retain power to elect directors and officers 
and thereby regulate the corporate affairs. 

The past three years have witnessed the rise of a new device, 
that of concentrating all corporate voting rights in a relatively 
small proportion of corporate stock. Identification of this with 
certain firms of financiers and promoters has caused it to be 
named “ bankers’ control.” Liberal incorporation laws permit 
classification of corporate capital stock, each class having such 
‘voting rights as the corporate charter may prescribe. Taking 
advantage of this, banking firms making a practice of organiz- 
ing and reorganizing corporations have worked out corporate 
charters in which voting rights are vested exclusively in one class 
of stock (termed ‘‘ management stock ” for the purposes of this 
paper), often small in proportion to the whole body of corporate 
stock, while other classes of non-voting stock issued at about the 
same time represent the substantial investment of capital of the 
corporation.* 

The new fashion is being followed daily; the financial page of 
any New York newspaper will furnish frequent instances. 

Dangers attend this divorce of management from equitable 
interest. Forcibly called to the attention of the public by a re- 
cent address of Professor Ripley,” they form one of the major 
problems which lie on the border line between corporation law 
and financial practice. Power without responsibility is, philo- 
sophically, a perilous matter; the history of minority-controlled 
corporations during the last thirty years amply demonstrates 
that the hazard is not imaginary. 

It may be asked whether the emergence of the new device 
sanctifying minority control amounts to more than a change of 
form. Corporations having widely distributed stockholders are 





1 See Tue InpEx, published by New York Trust Company, Feb., 1926, p. 3. 

2 Address of William Z. Ripley before American Academy of Political Science, 
reported, New York Times, Oct. 29, 1925, p. 27, republished as “ More Power to 
the Bankers,” 121 Nation, 618 (Dec. 2, 1925). For an elaboration with concrete 
illustration, see William Z. Ripley, “From Main Street to Wall Street,” 137 
ATLANTIC MONTHLY, 94-108 (Jan., 1920). 
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commonly dominated by the holders of a concentrated minority 
interest, without legal device of any sort. But in such cases 
there is always a latent power which can be exercised whenever 
the majority chooses to act. Devices for forestalling such ma- 
jority action—notably that of the voting trust by which a 
majority of the stock surrenders its right to vote to a trustee who 
votes the surrendered stock as a unit according to instructions 
from a majority of the majority, thus throwing ultimate control 
into the hands of minorities — have. been subjected to strict 
statutory limits and regulation.* Permanent divorce of owner- 
ship from management by these means has been made impos- 
sible; limited separation is permitted only under recognized legal 
safeguards. The new device —control of the corporation by 
management stock — is, however, on its face, subject to no 
limitation whatever.* Separation of management from actual 
ownership is complete and permanent; the management share- 
holders appear bound to consider no interests but their own. It 
is commonly thought that there are no legal safeguards requiring 
controlling minorities to protect the interests of the larger groups 
of investors who have no voice in the corporate affairs. 





8 See, e.g., New York Stock Corporation Law, § 50, 1923 N. Y. Laws, 
c. 787. It appears that the limitation on voting trusts is not confined to statu- 
tory rules. Thus in a recent case, National Liberty Insurance Co. v. The Bank 
of America, reported in N. Y. L. J., Mar. 10, 1926, pp. 2330-2331, the court had 
before it a voting trust agreement creating the President, Vice-President, and a 
director of the Bank trustees to vote 51% of the stock of that institution. Judge 
Proskauer, after considering statutory limitations, pointed out that particularly 
in the case of a bank the public interest in having an independent, self-perpetuat- 
ing control was so strong as to incline an equity court to hold the voting trust 
agreement void. The court said: “I do not (nor indeed do the plaintiffs) impute 
improper motive to those who created this agreement. The invalidity lies, not 
in their motive, but in the device itself. It essentially lends itself to the im- 
proper conduct of a quasi-public institution.” The decision, incidentally, affects 
the method of control of many important banks in and about New York. 

4 In New York, non-voting stock is specifically favored by statute. Thus, 
Section 51 of the New York Stock Corporation Law (supra, note 3) provides: 
“The certificate of incorporation or other certificate filed pursuant to law may 
provide, either absolutely or conditionally, that the holders of any designated 
class or classes of stock shall not be entitled to vote, or it may otherwise limit 
or define the respective voting powers of the several classes of stock, and such 
provisions of such certificate shall prevail, according to their tenor, in all elec- 
tions and in all proceedings, over the provisions of any statute which authorizes 
any action by the vote or written consent of the holders of all of the shares, or 
of a specified proportion of the shares of the corporation.” 
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There is another feature to which the law cannot be blind. 
Evolution of the modern corporation government by manage- 
ment shares is intimately bound up with the relations of the cor- 
poration toward some group of promoters, usually an investment 
banking house, which acts as its financial sponsor and advisor, 
and which, in general, owns or controls through friendly agen- 
cies the management shares governing the corporation.” The 
investing public has commonly purchased its stock in the corpo- 
ration as a result of the activities of such an investment banker. 
The banker himseif usually has a relatively small cash invest- 
ment in the corporation; but the management shares are owned 
or controlled by him. Now the interests of the investment bank- 
ing house are by no means the same as those of the corporation. 
It is true that it must please its investors and that success of the 
corporations it controls tends to do this. It does not follow that 
in a given corporate situation its first interest will be considera- 
tion of the body of non-voting stock; it is possible, if not prob- 
able, that there will be attractive opportunities for manipulation 
of securities, for negotiating favorable contracts with allied in- 
terests, or even for giving value to stock which represents no real 
investment. The investment banking house is invariably in the 
center of a web of economic interests, to which it renders a real 
service and from which it derives a real return, but which afford 
possibilities for profitable transactions not necessarily benefit- 
ing the controlled corporations. While the banker’s action may 
be adequately regulated by a high sense of banking ethics which 
largely prevails among reputable houses, the law can hardly 
leave investors subject to the doubtful protection of private con- 
sciences. Such being the economic fact, it is believed that courts 
must take cognizance of it in determining how far they will step 
in to regulate the actions of the controlling group where such 
control is vested in a minority group. 

Capital structures involving a body of voting common stock 
and a body of non-voting preferred stock do not fall within the 
principles hereinafter discussed. There are two distinct types 
of investment: (a) those from which an investor expects to se- 
cure a fixed rate of yield and the ultimate return of his principal; 





5 See address of W. Z. Ripley, supra, note 2; THe INDEX, supra, note 1, at 4, 
quoting the statement of one of the large New York investment houses. 
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and (b) those through which he expects to share the fortunes of 
the company, embarking in a venture as a result of whose man- 
agement he may obtain rewards, without being assured either 
safety or fixed income. Preferred stock commonly falls into the 
former classification. It is safeguarded by privileges, priorities, 
and peculiar rights. Voice in management is of lesser interest 
to preferred stockholders; they look to the safeguards in their 
contract for protection. They are more nearly assimilable to 
bondholders, who have bargained for and obtained sanctions se- 
cured by way of mortgage or trust indenture, and whose interest 
in management is accordingly limited. Common stockholders, 
however, have a direct interest in every corporate operation; 
their major hope of return lies in faithful and effective manage- 
ment, with corresponding increase both in dividends and in book 
value of their stock. For this reason the problem of “ bankers’ 
control ” ordinarily arises only where there is a capital structure 
including a class of non-voting stock actually (though perhaps 
not nominally) non-preferential in character, simultaneously with 
another class of stock vested with voting power. 

It is the object of this essay to examine some of the obliga- 
tions of management stockholders toward the body of stock- 
holders as a whole. It is believed that examination will show 
the holders of such management stock to be subject to greater 
equitable control than generally supposed — control rendering 
them analogous to trustees, imposing many of the duties which 
trustees normally have toward their cestuis que trust. 


EQUITABLE CONTROL OVER POWER OF MANAGEMENT 


It becomes necessary to consider the many converging lines 
by which courts of equity have undertaken to control corporate 
powers, in the interest of all of the stockholders, although such 
corporate powers were absolute on their face. The process, as 
will be seen, amounts to subjecting certain persons to legal 
duties and liabilities, although these are not created by any 
Statute or contract provision. It is fashionable to call such 
duties and liabilities “ relational” — asserting that they arise 
out of a relation subsisting between the persons subjected to 
legal liabilities and duties, and classes of other persons, due to 
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a specific state of facts. The name contributes little to analysis, 
The fact appears to be that in certain instances the law, repre- 
sented generally by an equity court, brutally asserts that certain 
things must be done, or left undone; and that reparation for 
violation of the fiat will be worked out in each case as the cir- 
cumstances permit. 

(a) It has long been true that a corporation having a body 
of authorized capital stock may commence business by issuing 
only a portion of this stock. Thereafter it may issue the balance 
of its authorized capital stock. So far as prescribed, either by 
incorporation statutes or by corporate charters, the corporation 
usually appears to have the right to issue such new stock to any 
person willing to buy it. Yet it is universally held that no such 
issue may be made unless it be first offered pro rata to the ex- 
isting stockholders, affording each an opportunity to subscribe 
and acquire a proportion of the new stock equal to the propor- 
tion which his former holding bore to the total outstanding stock. 
The law steps in, denies the apparently absolute power of the 
corporation to dispose of authorized but unissued capital stock 
as and how it chooses, and requires that the corporate manage- 
ment permit each stockholder to maintain his proportionate po- 
sition in the corporate affairs. The duty is placed, both upon the 
corporation as an entity, and upon the persons invested with its 
management — the directors and officers.® 

(b) Corporations commonly have the power under statutes 
and under their charters to amend their by-laws. Such amend- 
ment may in some instances be effected by the directors; in 
others, by the majority of stockholders. The power is in terms 
unrestricted; it may even be argued that each stockholder upon 
purchase of his shares assented to the situation. Yet it is gen- 





6 Gray v. Portland Bank, 3 Mass. 364 (1807) (leading case); Meredith v. 
New Jersey Zinc Co., 55 N. J. Eq. 211, 37 Atl. 539 (1897); Luther v. C. J. 
Luther Co., 118 Wis. 112, 94 N. W. 69 (1903); Reese v. Montgomery County 
Bank, 31 Pa. St. 78 (1855); Stokes v. Continental Trust Co., 186 N. Y. 285, 78 
N. E. 1og0 (1906); Glenn v. Kittanning Brewing Co., 259 Pa. St. 510, 103 Atl. 
340 (1918); Wall v. Utah Copper Co., 70 N. J. Eq. 17, 62 Atl. 533 (1905). The 
cases are collected in 5 FLreTcHEeR, CYCLOPEDIA OF THE LAW oF PRIVATE CorpPo- 
RATIONS, § 3462, p. 5696 et seg. Various lines of reasoning are adopted to justify 
the legal creation of this limitation on the right to dispose of new stock issues; 
but the fundamental consideration is that it is unconscionable to shift the pro- 
portionate strength of stockholders without giving them an opportunity to main- 
tain their position by appropriate purchase. 
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erally held that amendments of by-laws, even by a majority of 
stockholders, will be permitted only to the extent that it does 
not affect or change any substantial vested right of any stock- 
holder. The law imposes a limitation on the apparently abso- 
lute power.’ 

(c) A corporation having preferred stock outstanding has an 
apparently unrestricted right to purchase and retire such stock, 
using its surplus for that purpose. So far as statutes and char- 
ters go, there appears to be no reason why it may not pur- 
chase stock of any preferred stockholder who offers it for sale, 
accepting the proposal of one and refusing that of another. Re- 
cently, however, a corporation attempting to do this was en- 
joined from so doing unless its purchase was distributed so that 
each preferred stockholder should be afforded an opportunity to 
sell a ratable share of his stock to the buying corporation. Pur- 
chase of a block from one favored seller was forbidden. With- 
out benefit of contract or legislation, the law imposed a restric- 
tion upon the absolute power.* 

(d) Non-par stock is commonly issued under certificates of 
incorporation and statutes permitting the board of directors to 
sell such. stock from time to time at such price as seems proper 
to them. On the face of it, the corporate management may sell 
ten shares for $100 each and ten shares for one dollar each at 
the same time. The directors of a corporation recently attempt- 
ing to exercise this apparent power were ultimately faced with 
the decision of an equity court, holding that they were not per- 
mitted to sell shares of stock of the same class at substantially 
the same time for different considerations, but that the price must 
be uniform; and the court worked out reparation by requiring 
the purchaser who paid the lesser price, knowing of the entire 
situation, to contribute the full amount of the sale price of the 
stock paid by others at substantially the same time, the liability 
being worked out on the theory that the purchaser was in league 





7 Kent v. Quicksilver Mining Co., 78 N. Y. 159 (1879); Wright v. Knights of 
Maccabees, 196 N. Y. 391, 89 N. E. 1078 (1909) ; Ayres v. Order of United Work- 
men, 188 N. Y. 280, 80 N. E. 1020 (1907) ; Green v. Royal Arcanum, 206 N. Y. 
591, 100 N. E. 411 (1912) ; McClement v. O~+er of Foresters, 222 N. Y. 470, 119 
N. E. 99 (1918). 

8 General Investment Co. v. American Hide & Leather Co., 127 Atl. 529, s.c. 
127 Atl. 659, aff’d, 129 Atl. 244 (N. J., 1925). 
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with a corporate management delinquent in its duty toward other 
shareholders. The proposition appears to be generally sound 
that despite the absolute power to dispose of non-par stock at 
such price as seems desirable, the law imposes an obligation on 
the corporate management to fix a price which will involve no 
substantial impairment of the proportionate interests of the prior 
shareholders.° 

(e) Non-cumulative preferred stock is commonly issued under 
charters which appear to permit directors to withhold its divi- 
dends at will; and it has been often believed that when dividends 
upon non-cumulative preferred stock are withheld, the stock- 
holders have no rights in the surplus which they may assert in 
respect of any withheld dividends. Yet courts of equity now take 
the view that they will examine the earnings of the corporation, 
and if there were earnings available for payment of non-cumula- 
tive dividends, the holders of non-cumulative preferred stock 
may assert a right to have the amount of their unpaid dividend, 
or so much of it as was earned, set aside for their benefit. It is 
believed that the same rule will be applied to the payment of 
dividends on participating preferred stock, and that the law will 
impose a duty upon directors to protect the rights of stockhold- 
ers to participate according to the corporate charter, even though 
their apparently absolute power to declare or withhold dividends 
seems to permit them to vary the right to participation.” 

These and similar instances have been worked out in each 
case on their own facts; it is customary in treatises on corpora- 
tion law to state them, not as applications of a general principle, 
but as individual rules relating to issues of new stock, amend- 
ment of by-laws, purchase of preferred stock, and so forth. Ag- 
gregated, however, it is apparent that here is something more 





® Hodgman v. Atlantic Refining Co., 300 Fed. 590 (D. Del., 1924). This 
limitation on the apparent power to issue non-par stock for any consideration 
deemed desirable is discussed by the present writer in “Problems of Non-Par 
Stock,” 25 Cor. L. Rev. 43, 56 et seq. 

10 ‘Bassett v. United States Cast Iron, etc. Co., 74 N. J. Eq. 668, 70 Atl. 929 
(1908), aff'd, 75 N. J. Eq. 539, 541, 73 Atl. 514, 515 (1909); Day v. United 
States Cast Iron, etc. Co., 126 Atl. 302 (N. J., 1924); Collins v. Portland Elec- 
tric Power Co., 7 F. (2d) 221 (Ore., 1925). Contra, Norwich Power Co. et al. 
v. Southern Ry., Va. Dist. Ct., July, 1925 (unreported). The subject is fully 
discussed by the present writer: “ Non-Cumulative Preferred Stock,” 23 Cor. L. 
Rev. 358. 
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formidable than a group of isolated and unconnected regulations. 
The fundamental in each case is the same: law has modified ap- 
parently absolute rights of the group in charge of the manage- 
ment of the corporation, and has imposed upon it duties and 
liabilities, such imposition being applied invariably to protect the 
holder of a substantial property interest from loss or weakened 
position by reason of the acts of the governing power in corpo- 
rate affairs. It is perhaps unnecessary to examine at length the 
arguments by which each of these various rules were justified. 
Ultimately, they may be analyzed to a feeling on the part of the 
court that a group in control was acting unconscionably towards 
persons who had no effective voice in, and had not assented to, 
the corporate result. This is not surprising. It has been almost 
universally true, since development of courts of equity, that a 
person having the control of property, the beneficial ownership of 
which belonged to another, was not permitted to exercise such 
control except for the benefit and with due regard to the interests 
of the beneficial owner. 

It is submitted that the instances cited above merely demon- 
strate the application of this famous equitable principle, upon 
which is founded the modern law of trusts on one hand, the 
modern law of joint adventures on another, and the modern law 
regulating fiduciary and quasi-fiduciary relationships generally. 
Translated into terms of corporation law, there is a general prin- 
ciple that the management of a corporation is held to a high duty 
of good faith, care and trust in dealing with the corporate prop- 
erty; and that this duty is accentuated when the beneficial 
owners of the corporate property are not represented in its 
management. 

It will at once be asked whether this doctrine changes in any 
degree the time honored rule that majorities may not confiscate 
the property of minorities in corporation matters; and it may be 
urged that the problem of “ bankers’ control” raises merely the 
considerations apposite to all corporate action. There is, how- 
ever, a difference. In the first place, equity courts have com- 
monly indulged a heavy presumption in faver of the reasonable- 
ness and validity of the acts of corporate directors and officers. 
This has been based on the fact that heretofore the administra- 
tion has commonly represented, and acted with the assent of, a 


‘ 
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majority of the parties actually in interest; that the substantial 
interests of the minority and the majority were the same; and 
that, accordingly, the court would not undertake to substitute its 
judgment for that of the principal parties in interest.** This was 
a reasonable presumption. But with the advent of the small 
class of management stock, it becomes evident that the judg- 
ment of the administration no longer represents the parties prin- 
cipally in interest; on the contrary, it is sanctioned only by a 
mere fraction of the persons who have actually invested in the 
corporation. It is no longer a question of deciding whether the 
judgment of one group of parties in interest is better than the 
judgment of another. Rather, the court has before it in each 
case a corporate decision in which the mass of the parties in in- 
terest are not and cannot be represented in any way. The pre- 
sumption that the corporate action has been calculated to sub- 
serve the interests of all at once disappears, the fact-basis on 
which this presumption was raised having disappeared. 


APPLICATION OF THE FIDUCIARY RULE 


Since a general principle like that stated may have an indefi- 
nite field of application, it is not possible here to do more than 
indicate certain subjects which fall within its scope in connection 
with corporations subjected to “ bankers’ control.” 


I. The management may not, without full disclosure, permit a 
corporate situation in which one or more class or classes of 
stock appropriate to their benefit any portion of the capital 
contribution of any other class or classes of stock. 


The process of organizing and promoting corporations sub- 
jected to “ bankers’ control ” commonly includes creation in the 
corporate structure of certain shares of stock representing no 
substantial investment, whose value depends on subsequent earn- 
ings of the corporation. Thus a corporation may be organized 
to acquire assets having a cash value of, say, ten million dollars. 
A capital structure is frequently devised contemplating issue of 





11 Gamble v. Queens County Water Co., 123 N. Y. 91, 25 N. E. 201 (1890). 
And see N. W. T. Co. v. Beatty, 12 App. Cas. 589 (1887). 
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five million dollars’ par value preferred stock, followed by class 
A common stock with or without par value, representing an in- 
yestment of another five million, and by class B common stock 
representing only a nominal investment. Obviously, the last 
named shares will acquire value only as the corporation, through 
its operations, increases its assets over the original ten million 
dollars. Such shares represent hope; they are sometimes felici- 
tously described as “ discounting the future.” Because they are 
frequently not attractive to the investing public, these are com- 
monly retained by the promoters. Management and voting rights 
are usually centralized in this class of stock —the “ bankers’ 
control ” being thus allied with a class of stock representing no 
actual investment, and relying for its value on the diversion to 
itself of a part of the capital subscribed by others, or of the 
surplus earned by the capital so subscribed. Prior to the inven- 
tion of the device of non-par stock this situation was subject to 
legal control. Where such shares were affected by a par value, 
courts could and did insist that the subscribers to them must de- 
liver value recognized as an equivalent to their aggregate par 
amount. Where such shares have no par value, this safeguard 
has ceased to exist. 

Such shares are “ parasitic”? — their returns must be secured 
by seizing values subscribed for, or created by capital contrib- 
uted in respect of, other corporate securities. It has already 
been discovered in the case of non-par stock that the non-con- 
tributing shares will be subject to drastic equitable control. 
Thus, a court of equity will not permit the management of a 
corporation, by issuing one block of stock at a high price and 
another block for nothing, to divide the contribution of the in- 
vestor among the holders of non-contributing shares.’* Up to 
the present time, this equitable control has not overstepped the 
line between classes of stock, partly perhaps because the question 
has not yet been presented for judicial decision. 

Yet it seems plain that the line between the contributing class 
A stock and the non-contributing class B stock would not be suffi- 
cient to deter a court of equity. Suppose a ten million dollar 
corporation. Preferred stock having a par value and prefer- 


12 Hodgman v. Atlantic Refining Co., supra, note 9; Johnson v. Louisville 
Trust Co., 293 Fed. 857 (6th Circ., 1923). 
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ence is entitled to the first five million dollars of net corporate 
assets. The class A common and the class B common may or 
may not have equal rights in the remaining five million dollars of 
net assets. Their respective rights will depend on the provisions 
of the corporate charter. Assuming, however, that there is no 
distinction between class A and class B with the exception that 
class B is entitled to vote and to control the corporate manage- 
ment while class A is not (this situation is not uncommon), the 
net effect of the device is simply to take the cash contribution 
paid by investors for the class A stock, and to divide it ratably 
among the holders of both class A and class B. The non-contrib- 
uting “ parasitic” shares have simply appropriated a portion of 
the assets provided by other people’s money. It is impossible 
to distinguish such a situation from the situation passed upon in 
the Atlantic Refining Company case, although in that case the 
difference in contribution existed in respect of shares of the same 
class. In other words, where different classes of stock have sub- 
stantially the same rights in the corporate assets, it becomes the 
duty of the corporate management to exact equal contribution in 
respect of each class where both are issued at the same time. 
Cases occur where two classes of stock are issued at substan- 
tially the same time, having somewhat different rights in corpo- 
rate assets. How far may there be difference in contribution 
based on the different rights? Two principles come into con- 
flict. On the one hand there is freedom of contract; any in- 
vestor is entitled to estimate and pay for the rights he gets on 
his own behalf and to judge the difference between this and 
rights accorded to the holders of some other class of stock. On 
the other hand, there is equitable bias against the situation by 
which the holders of one class profit at the expense of another. 
The resolvent consideration should turn on the very fact of 
“ bankers’ control.” The management alone is in possession of 
all the information necessary to pass an intelligent judgment. 
The investor may freely contract; but he cannot know the situ- 
ation except as disclosed to him by the management. Were the 
promoters to issue a statement that class A stock would repre- 
sent actual assets, while class B stock would represent substan- 
tially nothing but a bonus insuring management by a particular 
group, courts might logically decide that the investor had looked 
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his loss in the face and had agreed to assume it.’* Without such 
disclosure, the situation is the same as when the management of 
a corporation having non-par stock floats a new issue of such 
stock. In such case the law appears to be that the management 
must consider the financial situation of the corporation, and must 
adjust the price of the new shares so that the interests of existing 
shareholders are not prejudiced. In other words, the corporate 
action must safeguard the outstanding stock. Since aside from 
the device of management stock, directors commonly repre- 
sent the holders of the outstanding stock, there is a presumption 
that they protect its interests. But, as has been seen, there is 
no such presumption in the case of “ bankers’ control.” Ac- 
cordingly, the court must estimate for itself whether adequate 
contribution has been asked, having in mind the difference of 
rights between one class and another, holding the corporate man- 
agement to the duty of exacting a contribution which does not 
involve sacrificing the substantial investment made or about to 
be made.** 

Remedies will depend on the specific state of facts. An in- 
vestor having paid substantial cash values for one class of stock 
might file his bill to cancel a non-contributing class of stock or 
so much of it as has not contributed to the corporate assets; or 
he might endeavor to enjoin payment of dividends on such stock; 
or to prevent it from obtaining a share of corporate assets on 
dissolution; or, under peculiar circumstances he might endeavor 
to require the non-contributing stockholder to pay a ratable 
contribution. 

Where the non-contributing stock has been dispersed into the 
hands of bona fide holders for value, however, the remedy must 





13 Occasionally this occurs. In the New York Times of January 25, 1926, 
there appeared an advertisement of a group of real estate managers offering for 
sale stock in a real estate concern. Preferred stock having a value equal to the 
full value of the corporate assets was issued; non-par stock representing “ hope ” 
was issued at the same time. One-half of such non-par common stock was to be 
sold to the holders of the preferred; the remaining half was retained by the pro- 
moters, who thus had no investment whatever in the corporation. The advertise- 
ment stated plainly that the profit of the promoters would be obtained by retir- 
ing the preferred stock out of earnings, as a result of which the earning power 
of the corporation would advantage the promoters and the cash purchasers of 
the stock equally. This was, in the writer’s view, a case of full disclosure. 

14 Hodgman v. Atlantic Refining Co., supra, note 9. 
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be addressed to the corporate management which has failed to 
protect adequately the interests of the investor; and it must be 
based on general principles of tort liability.*° 


II. Management stock must exercise its voting rights sub- 
ject to all of the rules limiting directors and others in a 
fiduciary capacity in the exercise of management powers. 


Ordinarily courts will not examine into the motives leading a 
stockholder to exercise his voting power.’® His vote is one of his 
property rights; he may refuse to exercise it, or he may vote for 
any reason or no reason as to him seems fit. Thus, it has been 
held perfectly proper for the owners of a majority of corporate 
stock to vote their stock in approval of a proposed transaction 
although they themselves were individually interested in the 
transaction. No limit has been placed on their capacity in this 
regard. 

Management stock, however, under the fiduciary conception, 
is apparently subject to quite other rules. Since the holders of 
these securities have the duty not merely of protecting their own 
holdings, but also of protecting the property of others, their 
privileges are subject to the safeguards which are applied to 
other fiduciaries. It is submitted that where a proposed trans- 
action is presented for approval by the management stock, courts 
of equity will enjoin, or invalidate, the voting of this stock in 
favor of projects in which its holders have an individual interest, 
on the ground that the existence of that interest makes it im- 
possible for them adequately to consider and protect the rights 





15 See A. A. Berle, Jr., supra, 25 Cox. L. Rev. at 62. 

16 Gamble v. Queens County Water Co., supra, note 11; Bjorngaard v. Good- 
hue County Bank, 49 Minn. 483, 52 N. W. 48 (1892); Stanley v. Luse, 36 Ore. 
25, 58 Pac. 75 (1899); N. W. T. v. Beatty, supra, note 11. 

In the Gamble case, the stockholders were asked to approve the consummation 
by the corporation of a transaction in which one of the stockholders was person- 
ally interested by reason of property holdings which would be benefitted thereby. 
It was held that this did not invalidate the stockholder’s vote, the court citing 
with approval the language of Lord Baggallay in the Beatty case. Lord Bag- 
gallay remarked that it would lead to a confused state of affairs if the motives of 
each stockholder in casting a vote could be inquired into; and where the stock- 
holders were asked to approve the sale of a vessel by a director to his corpora- 
tion, the House of Lords considered it no ground for objection that the director 
as stockholder voted his stock in favor of the transaction. 
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of the non-voting security holder. The reason for the distinc- 
tion thus drawn between management stock and ordinary voting 
stock is plain. Where all stock has a right to vote, the interests 
of a majority govern, and if a majority unites with its interest 
in the corporation an interest located elsewhere, presumably a 
majority judgment will best serve the interest of all. This situa- 
tion is familiarly presented in the cases of railway mergers in 
which there is a split of opinion. Some stockholders desire the 
combination, others do not. Not infrequently the controversy is 
resolved by the purchase of a majority of the stock by persons 
interested in the merger, often because they are also controlling 
stockholders in another road. Courts have never questioned 
this, and have contented themselves by insisting that the result 
must not impair the substantial interests of the minority. 

But where the management is vested in a small group of stock- 
holders, and this group or a majority of it is actively interested 
in a transaction, there is no presumption that such interest is 
also to the best interest of the body of stockholders.*’ In such 





17 The absence of presumption in favor of stockholders’ action and the im- 
position of a fiduciary relationship has already appeared in embryonic form where 
courts are dealing with corporate transactions dictated by an obviously dominant 
stockholder. Thus, in Kavanaugh v. Kavanaugh Knitting Co., 226 N. Y. 18s, 
196, 123 N. E. 148, 152 (1919), the New York Court of Appeals held that com- 
plete control placed the controlling party in a fiduciary relationship, even though 
he was only a stockholder; and the court stated that in such case it would “ in- 
flexibly uphold and enforce, in accordance with established equitable principles, 
the obligations of the fiduciary relation.” Perhaps the leading case on this sub- 
ject is that of Central Trust Co. v. Bridges, 57 Fed. 753 (6th Circ., 1893), in 
which judgment obligations had been confessed by a corporation at the instance 
of its dominant stockholder, which prejudiced other stockholders and bond- 
holders. The motive was to release the dominant stockholder from contingent 
liabilities. Chief Justice Taft, then Circuit Judge, stated the doctrine (p. 766): 
“The vice of such contracts is .. . that they are contracts made by a corpora- 
tion with one who exercised such an undue influence over the directors, by rea- 
son of his relation to them as principal stockholder or otherwise, that it is in- 
equitable or unconscionable for him by such influence to secure individual profit 
to himself at the expense of the corporation and its other stockholders and bond- 
holders.” It has been held elsewhere that stockholders may not derive secret 
profits from the sale of corporate property, where they exercise a dominant in- 
fluence on the corporation. See Synnott v. Cummings, 116 Fed. 40 (C. C. D. 
N. J., 1902), reversed on other grounds, 120 Fed. 84 (3rd Circ., 1903) ; Ex-Mission 
Land Co. v. Flash, 97 Cal. 610, 32 Pac. 600 (1893); Jones v. Green, 129 Mich. 
203, 88 N. W. 1047 (1901). 

It is also sometimes said that contracts made by the majority stockholder 
with his corporation or in which both the corporation and he are involved will 
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case a court of equity might adopt one of two policies, upon ap- 
propriate bill for review by an interested party. It might either 
(a) consider the transaction approved by management stock 
on its merits, determining whether, in the court’s own view, it 
was good business for the company, or (b) it might adopt the 
view that in any such instance the private advantage of the 
management stockholder would so dominate his mind as to make 
him unfit to pass upon the merits of the proposal for the benefit 
of the entire body of investors. It is believed that courts would 
of necessity accept the latter view and reject the former.** Were 
courts to undertake to evaluate each business operation, they 
would rapidly assume the position of business managers — which 
they are loath to do. The latter policy, on the other hand, is 
well understood. 

Directors, in passing on business affairs of the company, are 
commonly not permitted to vote in any situation in which they 
have an independent interest.’® If they do so, their vote is void, 
and not infrequently the entire transaction is invalidated.” 
Courts follow the doctrine that the mere interest of the director 





be scrutinized with extreme care. See Mumford v. Ecuador Development Co., 
111 Fed. 639 (C. C. S. D. N. Y., 1901) ; Rogers v. Nash., C. & St. L. Ry., o1 Fed. 
299 (6th Circ., 1898); Westland v. Land Co., 115 Wash. 329, 197 Pac. 44 (1921); 
Mining Co. v. Gauthier, 22 Ariz. 67, 193 Pac. 1021 (1920). And it is sometimes 
said that where the majority stockholder is interested in a transaction involving 
his company, the burden of proof is on him to show its fairness. Pa. Canal Co. v. 
Brown, 235 Fed. 669 (3rd Circ., 1916). The absence of the presumption of 
general advantage accruing from a transaction dictated by management stock 
was stressed by the Interstate Commerce Commission in its recent decision dis- 
approving the proposed Nickel Plate merger. See New York Times, March 3, 
1926, pp. 12-13. One branch of the very elaborate examination of the circum- 
stances surrounding that merger dealt with the fact that (a) the directors of two 
of the assenting railroads were dominated by the interests forwarding the merger, 
there being no independent representation of the minority; and (b) the pro- 
posed financial structure of the new system contemplated large extension of the 
non-voting preferred stock; and (c) in its final analysis the control of the 
system would rest upon a small corporation (Van Ess) whose stock was so in- 
volved in voting trusts that the beneficial ownership might be wholly separated 
from the persons actually exercising control of the Van Ess corporation. This in 
view of the Commission was contrary to public policy, or at least dangerous to 
the well-being of the stockholders and patrons of the railroad. 

18 Gamble v. Queens County Water Co., supra, note 11. 

19 The cases are collected in 14a C. J. 117, §§ 1887, 1880. 

20 It is perhaps unnecessary to examine the various degrees of invalidity aris- 
ing where directors have been personally interested in transactions consummated 
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blinds him to the interest of his corporation; they will not as- 
sume to decide whether it will or will not prove ultimately ad- 
vantageous to the concern he directs. Not impossibly, despite 
his interest, the operation might prove eminently desirable. But 
they will reject his judgment out of hand. ‘Trustees are for- 
bidden to consummate any transaction affecting trust property 
in which they have a personal interest. Here again, a court of 
equity will not assume to say that the transaction is intrinsically 
bad. It will say that no man can act faithfully both in his own 
interest and in the interest of his cestui. Any act in which he 
has such extrinsic participation may be invalidated upon proper 
application. 

Management stock, under the view here urged, falls into 
precisely this situation. Given a vote of such stock, the motives 
leading to it are open to examination. Taint of personal interest, 
if found to exist,-should lead to revision of the action taken. 
Obviously, this may open a wide field. Where, for example, 
management stock is concentrated in the hands of an invest- 
ment banking group, the many interests of that group may at 
once become material on the subject of whether its control as 
exercised through such management stock has been disinter- 
ested, or whether it has been affected by extrinsic factors advan- 
taging the bankers rather than the corporation. 

Illustrations are easily imagined. It is open to question 
whether if a banking house controls a corporation through man- 
agement stock, it can arrange the flotation of new securities for 
the corporation through its own bank, if it derives profit or com- 
pensation therefrom. It is open to question whether, where the 
same banking house controls two corporations through the me- 
dium of management stock, a contract between the two cor- 
porations will be permitted. Concededly, difficult border-line 





by their corporation. Three doctrines appear: the action obtained with the in- 
tervention of the interested director may be wholly void (as in Wisconsin); or 
voidable at the instance of the corporation (as in Massachusetts, New Jersey, 
and New York); or subject to very close scrutiny at the instance of the corpora- 
tion to determine its fairness (see McGourkey v. Toledo Ry., 146 U. S. 536 
(1892)). All doctrines, however, concede the right of the corporation to upset . 
the transaction, if it is in any way prejudiced. And the right of the corporation 
could presumably be exercised by a minority or non-voting stockholder on ap- 
propriate suit after demand that the management exercise this right. — 
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situations will arise. Precisely how sharp the conflict of interest 
is in a given situation will depend on the circumstances in each 
case. It is believed, however, that wherever the owners of man- 
agement stock derive private advantage from the action of the 
corporation they control, they will not be allowed to exercise 
their management rights in the premises. 


III. Management stockholders will be presumed to have as- 
sented to the acts of the directors; and if this presumption 
is not rebutted, will be jointly liable with directors for mis- 
management of corporate affairs. 


Hitherto we have dealt with corporate action taken by vote of 
the management stock. It becomes necessary to follow the 
stream of management one step further. Directors are elected 
by the management stock. Once elected they are subject to 
the ordinary rules of law requiring them to manage in the inter- 
est of all stockholders. Heretofore, liability for mismanagement 
has rested on their shoulders alone. This has been based on the 
fact that the principal action of stockholders was precisely the 
election of directors; and that, when elected, the directors were 
free agents. Customarily, stockholders cannot instruct directors 
to take a given action.** The presumption has been that direc- 
tors exercised independent judgment; and that stockholders 
played no part in their motivation. 

Under the management stock situation the fact-basis upon 
which management liability was laid solely on directors has vir- 
tually disappeared. It still is true, that as a matter of law, man- 
agement stockholders cannot order directors elected by them to 
do particular acts of management. It is not true, however, that 
management stockholders have no part in the action of the board 
of directors. In practice the reverse is true. They commonly do 
frame the general policies to be followed by the corporate offi- 
cers. They commonly are closely informed as to the corporate 
affairs. They commonly can control in considerable detail the 





21 Mansion v. Curtis, 223 N. ¥. 313, 322-323, 119 N. E. 559-562 (1918); 
People ex rel. Manice v. Powell, 201 N. Y. 194, 94 N. E. 634 (1911); Paducah, 
etc. Ferry Co. v. Robertson, 161 Ken. 485, 171 S. W. 171 (1914). 
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discretion of the board, and they commonly will elect as direc- 
tors men who are responsive to their will.” This is in direct 
contrast to the situation of a board such as, for example, the 
board of directors of the American Telephone and Telegraph 
Company, or of the United States Steel Corporation. These 
latter boards represent stockholders whose only substantial in- 
fluence in the situation is to cast their vote in corporate elec- 
tions, and whose principal information is derived from periodic 
reports issued by the corporate officers. The presumption com- 
monly indulged that stockholders have little to do with the ac- 
tion of these directors is there based on sound rules of proba- 
bility. No such probability exists where management stock 
is concerned. The likelihood is exactly the opposite; the over- 
whelming probability is that the management stock has 
consciously acquiesced in, if it has not actually motivated, the 
actions of the board of directors which it has elected and which 
it controls.” 

Directors are ordinarily liable for mismanagement of corpo- 
rate affairs. Such mismanagement may have been consummated 
by illegal acts; or by negligence and failure properly to safe- 
guard the corporate interests; or by corporate transactions in 
which the directors have realized private gain. It has been rec- 
ognized that the persons acting with directors, and knowing the 
situation, assisting them in mismanagement, are likewise proper 
parties to a bill for relief.“* The cases commonly speak in terms 





22 See THE INDEX, supra, note 1. The New York Trust Company in com- 
menting on the policy of “management stock” remarks (at p. 4) “this atti- 
tude of stewardship is one that the investor will respect. If a banking house is 
responsible for a newly financed enterprise, it very worthily assumes an obliga- 
tion to see that the business is wisely managed. It can only do this by main- 
taining control; and it is claimed that this sort of direction is more responsible 
and more intelligent than that which occurs in a corporation with widely dis- 
tributed stock, where a group of men acting for their own personal interests 
exercises control with a minority of shares.” 

28 The situation is almost exactly like that which occurs where a corporation 
is on the threshold of its career. At that time the promoters, who are usually 
also stockholders, exercise a dominant position. There is a presumption that they 
do so. Thus, in Old Dominion Copper Co. v. Bigelow, 188 Mass. 315, 74 N. E. 
653 (1905), in holding the promoters were fiduciaries, the court based this in 
part on the fact that the promoted corporation and the stockholders, who were 
about to come into existence, had no “ independent representation.” 

24 Brown v. Pa. Canal Co., 229 Fed. 444 (E. D. Pa., 1916). 
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of “ conspiracy ” — by which is meant concerted action by direc- 
tors and others damaging the corporation. 

It is submitted that the management stockholders presump- 
tively fall into the class of persons actively assisting the direc- 
tors, and accordingly share their liability for mismanagement. 
The presumption can be rebutted. If A, B and C, as directors, 
and X, Y and Z, management stockholders, are jointly sued for 
damages resulting to a corporation arising out of a contract 
whereby the corporation has paid twice the market value of goods 
purchased from a concern in which X and Y were interested, 
Z could no doubt defend on the ground that he had not actively 
taken part in the situation or that he had never known of it. 
But the burden of proof would be upon him. Again, it is en- 
tirely possible that the management stockholders could prove 
that they in fact had done everything possible to prevent mis- 
management and thereby escape liability. But acquiescence by 
them in the fraudulent or wasteful actions of the corporate di- 
rectors should be sufficient to fasten upon them liability to make 
good the corporate losses. 

There is a reason for such liability in addition to the sheer 
power which the management stock exercises. It is that the 
non-voting stockholders have no other remedy and no other cun- 
trol. Directors are frequently men of limited financial respon- 
sibility; they may be mere dummies. If the holders of manage- 
ment stock individually reap advantage from the wrongful acts 
of the directors elected by them, leaving the corporation to seek 
its remedy only against the directors, we have a situation in 
which the non-voting stockholders are at the mercy of a group 
of men on whose qualifications they did not pass, whose respon- 
sibility may be wholly insufficient, and over whose motivation 
they have not even a shadow of control. 


Equitable controls and relief have heretofore been developed to 
meet otherwise irremediable situations. Their scope has been 
enlarged as new fact-situations have arisen. Corporation law 
has now to deal with such new fact-situations. It is believed 
that by extending such controls; by placing management stock- 
holders in the class of fiduciaries; by requiring them to insist 
upon equal contribution from all classes of stockholders; by 
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prohibiting them from utilizing their reserve power wherever 
they have an individual interest, apart from the corporation, in 
its result; and by fastening upon them liability for mismanage- 
ment unless it be shown that they have not concurred in it, 
modern corporation law will go far toward meeting the problems 
involved in present business structure. 


A. A. Berle, Jr. 


New Yor«k City. 
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THE POWER OF GOVERNMENTAL AGENCIES TO 
COMPEL TESTIMONY * 


I 


SF Baum are few obligations more onerous than the long 
established duty’ which rests upon every member of the. 
community to appear as a witness and testify.” The enforced 
expenditure of one man’s time to further the interests of another, 
is not the weightiest objection. A witness may be compelled to 
violate personal and business confidences; the disclosures forced 
from him may injure and even destroy his social and business 
standing, may deprive him of his very livelihood. Onerous and 
even oppressive as this duty to testify may be, yet without the 
power to compel testimony the courts, upon whom the ultimate 
responsibility for an orderly society rests, would be unable to 
function.’ The injury to the particular individual who is forced 





*I am deeply indebted to my Chief, Mr. Donald Randall Richberg of the 
Chicago Bar, and to Mr. Malcolm P. Sharp of the Law School of the State 
University of Iowa, for suggestions and criticism. 

1 “Long before the separation of the American Colonies from the mother 
country, compulsion of witnesses to appear and testify had become established in 
England. By Act of 5 Eliz. c. 9, § 12 (1562), provision was made for the service 
of process out of any court of record requiring the person served to testify con- 
cerning any cause or matter pending in the court, under a penalty of ten pounds 
besides damages to be recovered by the party aggrieved. See Havithbury v. 
Harvey, Cro. Eliz. 130; 1 Leon. 122; Goodwin (or Goodman) v. West, Cro. Car. 
522, 540; March 18. When it was that grand juries first resorted to compulsory 
process for witnesses is not clear. But as early as 1612, in the Countess of 
Shrewsbury’s case, Lord Bacon is reported to have declared that ‘all subjects, 
without distinction of degrees, owe to the King tribute and service, not only of 
their deed and hand, but of their knowledge and discovery.’ 2 How. St. Tr. 7609, 
778.” Mr. Justice Pitney in Blair v. United States, 250 U. S. 273, 279 (1918). 
And see Wilson v. United States, 221 U. S. 361, 373 (1910). 

2 As to the existence of this general duty there is no dispute. See Blair v. 
United States, 250 U. S. 273 (1918); Williams v. State, 125 Ark. 287, 188 S. W. 
826 (1916) ; Ex parte Cohen, 104 Cal. 524, 38 Pac. 364 (1924); Lathrop v. Clapp, 
40 N. Y. 328 (1869); Matter of Davies, 168 N. Y. 80, 61 N. E. 118 (1901); Ex 
parte Barnes, 73 Tex. Cr. 583, 166 S. W. 728 (1914). See 4 Wicmore, EvmEnce, 
2 ed., $§ 2175, 2192, 2193. 

8 “ Prior to that statute, [5 Eliz. chap. 9] there must have been a power in the 
Crown (for it would have been utterly impossible to carry on the administration 
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to leave his home and business and perhaps cross the continent 
to testify in somebody else’s quarrel * is a “ part of the necessary 
contribution of the individual to the welfare of the public.” ° 

This broad power to pry into private affairs ran counter to the 
traditions and social habits of the intensely individualistic society 
in which our constitutional standards of fairness developed. Only 
the absolute necessity of compelling testimony to adjudicate con- 
flicting private rights could possibly justify the imposition of such 
a troublesome duty. Out of the clash between governmental 
necessity on the one hand and a policy of non-interference on the 
other emerged a compromise, a delimitation of the power to com- 
pel testimony and of the duty to testify. It was simply this: 
that while every individual is subject to the duty to appear and 
testify or produce named papers, such duty can be enforced only 
before a judicial tribunal.® 

A duty thus limited met the needs and conformed to the tradi- 
tions of a simple, predominantly rural and individualistic society. 
That testimony should be compelled only in the course of judicial 
proceedings seemed proper in the very nature of things, for it was 
only when private controversies were being adjudicated that there 
was heed for facts in the possession of third parties. To the 





of justice without such power) to require the attendance in courts of justice of 
persons capable of giving evidence, and the production of documents material to 
the cause, though in the possession of a stranger.” Bayley, B., in Perry v. Gibson, 
1A. & E. 48 (1834). See also West v. State, 1. Wis. 209, 233 (1853); Matter of 
Davies, 168 N. Y. 89, 106; 61 N. E. 118, 122 (1901) ; Bennett v. Waller, 23 Ill. 97, 
179 (1859); Wertheim v. Continental Ry., 15 Fed. 716 (C. C. S. D. N. Y., 1883). 

* See the satirical comment of Jeremy Bentham, in his ‘‘ Draft for a Judicial 
Establishment ”: 

“Upon business of other people’s, everybody is obliged to attend, and nobody 
complains of it. Were the Prince of Wales, the Archbishop of Canterbury, and the 
Lord High Chancellor, to be passing by in the same coach while a chimney- 
sweeper and a barrow-woman were in dispute about a half-penny worth of apples, 
and the chimneysweeper or the barrow-woman were to think proper to call upon 
them for their evidence, could they refuse it? No; most certainly.” 4 BENTHAM, 
Works, Bowring’s ed., 320. 

5 Blair v. United States, 250 U. S. 273, 281 (1918). 

6 This reluctance to entrust public force to any but judicial tribunals was not 
confined to the enforcement of the testimonial duty. See Ernst Freund, “ His- 
torical Survey,” in GrowTH oF AMERICAN ADMINISTRATIVE Law, 17, 18: 

“ There is a type of sccial habit which abhors all official intervention in private 
affairs. This manifests itself in a constitution of law and government which con- 
fines public functions as far as possible to the exercise of judicial power. England 
down to the nineteenth century furnishes the classical example of this type.” 
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lawyer or judge of one hundred years ago, it was inconceivable 
that the government should require disclosures except in its 
capacity of private litigant in a court of law. And even as late 
as 1887 we find Mr. Justice Field, a pioneer and a resident of a 
frontier community, stating vehemently that the “ intrusion into, 
and compulsory exposure of, one’s private affairs and papers, 
without judicial process, or in the course of judicial proceedings 
. . . is contrary to the principles of a free government and 
is abhorrent to the instincts of Englishmen and Americans.” ' 
(Italics ours. ) 

In the society which Judge Field knew * the government had 
little occasion to compel private disclosures; the problem of 
determining the facts upon which governmental action should 
proceed was a simple one. Then came an industrial era, and 
with it the entrance of government into the regulation of busi- 
ness.° To guide that regulation, to make it effective and intelli- 
gent, the regulators needed access to all the pertinent facts. To 
restrict disclosures to judicial proceedings in which private rights 
are being determined in a lawsuit would be to make the public 
regulation of business impossible. In the last few decades hun- 
dreds upon hundreds of governmental agencies have been created 
by Congress and the state legislatures,*° most of them expressly 





7 In re Pacific Railway Comm., 32 Fed. 241, 251 (1887). 

8 See John N. Pomeroy, Jr., “Stephen Johnson Field,” in 7 Great AMERICAN 
LAWYERS, 7, 9 et seg., and Felix Frankfurter, “Twenty Years of Mr. Justice 
Holmes’ Constitutional Opinions,” 36 Harv. L. REv. 909, 918. 

9 See Introductory Note, HENDERSON, THE FEDERAL TRADE CoMMISSION, Vv: 

“The vast changes wrought in the social and economic aspects of society 
during the nineteenth century, due to the introduction of new mechanical forces, 
the penetrating influence of science, large scale industry and progressive urbaniza- 
tion have reflected themselves in a steady extension of legal control of social and 
economic interests. ... More recently, legislative regulation of economic and 
social interests has resorted to administrative instruments in the enforcement of 
legislative policy.” 

10 “Tn the states we have examining boards and other bodies to pass on the 
competency, responsibility or other qualifications of private schools, chauffeurs, 
engineers, surveyors, private detectives, real estate brokers, stockbrokers, teachers, 
chiropodists, nurses, public accountants, shorthand reporters, physicians and sur- 
geons, midwives, peddlers, lawyers, dentists, pharmacists, plumbers, undertakers, 
embalmers, veterinarians, optometrists, architects, employes of the state and its 
civil divisions, and other professions, trades and callings; also boards and commis- 
sioners of education, public service commissions, probation commissions, parole 
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granted this far-reaching power over the liberty of the citizen.. 
Here then is a present-day problem of government calling for 
the highest order of statesmanship, a statesmanship which will 
safeguard the individual citizen’s freedom and privacy, without 
dooming public authorities to grope blindly along a path unillu- 
minated by the searchlight of facts. 

From the land-mark Act to Regulate Commerce of 1887 to the 
enactments of the present session, there is not a single important 
regulatory statute in which Congress has not authorized the 
compulsion of testimony in aid of provisions for regulation or 
investigation.‘ The eminent judge who presided over the newly- 
created Interstate Commerce Commission stated in the first 
annual report of that body that this power to compel the attend- 
ance of necessary witnesses and the power to secure papers and 
documents relevant to inquiries was “ a very important provision, 
and the Commission will no doubt have frequent occasion to take 
action under it.”** The power has accordingly been granted by 
Congress to a great variety of administrative tribunals or execu- 
tive officials vested with regulatory or investigatory powers, or 
with both; the principal ones may be classified as follows: 





boards, athletic commissions to regulate boxing and wrestling contests, racing 
commissions, bank examiners, insurance departments, transit commissions, health 
boards with divisions for the safeguarding of motherhood, saving of infant life 
and instruction in child hygiene, child welfare boards, tax commissions, tenement 
house commissions, building commissions, water power commissions, water control 
commissions, commissions for the blind and for mental defectives, recreation com- 
missions, boards of charities, agricultural commissions with power to grant indem- 
nities for diseased animals destroyed and for animals killed by dogs, conservation 
commissions, industrial courts, . . . workmen’s compensation and industrial com- 
missions, boards of child welfare for the granting of mothers’ allowances, and 
motion picture commissions.” Cuthbert W. Pound, “Constitutional Aspects of 
Administrative Law,” in GrowTH oF. AMERICAN ADMINISTRATIVE Law, III, 112. 

11 There have been rare instances of the creation of tribunals having purely 
investigatory functions which have been directed to gather facts, but have not 
been expressly granted power to compel the disclosure of facts sought. So, the 
Civil Service Commission, Act of Jan. 16, 1883, § 2, par. 4, 22 STAT. 403. The 
Commission on Industrial Relations (Act of Aug. 23, 1912, 37 STAT. 415) was 
given power to “compel the attendance of witnesses and to compel testimony ” 
but no provision for enforcement was made. Two prominent witnesses were 
contumacious; certain Commissioners recommended that they be compelled to 
answer the questions put them, by procedure before the bar of the House of 
Representatives. See Final Report of the Commission on Industrial Relations, 267. 

12 Judge Thomas M. Cooley, 1 Ann. Rep. I. C. C. 25 (1887). 





698 HARVARD LAW REVIEW 


I. Tribunals empowered to regulate and to enforce some law 
enacted by Congress, i.e., bodies vested with power to determine 
legal duties and rights. The chief examples are the Interstate 
Commerce Commission, the Rent Commission of the District of 
Columbia, the United States Shipping Board, and the Federal 
Trade Commission (in some of its activities). 

II. Tribunals given only investigatory or visitorial powers, 
with no power or duty to regulate or enforce regulations: simply 
fact-finding bodies. The chief examples are the Federal Water 
Power Commission, the United States Coal Commission, the 
United States Railroad Labor Board, the Federal Trade Com- 
mission (in some of its activities), and the United States Tariff 
Commission. 

III. Executive officials under a duty to enforce the regula- 
tions of Congress or of the executive department. The follow- 
ing are illustrative: the Commissioner of Internal Revenue (and 
subordinates), the Director of War Risk Insurance (and sub- 
ordinates), the Commissioner of Patents, the Commissioner of 
Immigration, and heads of departments and bureaus. 

IV. Private individuals acting under the terms of arbitration 
statutes, enacted as regulations of commerce. The chief examples 
are arbitrators acting under the Federal Arbitration Law of 1925 
and arbitrators under the Erdman and Newlands Laws." 


This vast body of recent statutory law expresses the conviction 
of our legislative bodies that the tradition that testimony need 
only be given in a judicial proceeding must give way to the im- 
perative needs of governmental regulation. The purpose of this 
article is to consider some of the constitutional objections which 
have been and which may be raised to such legislation, restricting 
the present inquiry to Congressional legislation and the federal 
courts. 

At the very threshold of such a discussion is the question: 
Has Congress itself the power to compel testimony? If it has 
not, of course it cannot vest its agents with that power. The 
question is still an open one;** limitations of space make it im- 





18 The power has also been accorded to members of a court martial seeking 
the testimony of civilians. 
14 See Kilbourn v. Thompson, 103 U. S. 168 (1880); Im re Chapman, 166 
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possible to treat it adequately in the course of this article. For 
the purposes of this discussion, therefore, I shall assume that 
Congress has power to compel testimony in aid of each of 
the powers expressly granted it by the Constitution, unless the 
constitutional objections treated herein render such compulsion 
invalid. 

The two principal constitutional objections are: 


First: Does a petition (authorized by statute) by an adminis- 
trative body directed to a court, praying for an order to compel 
obedience to its subpoena, present a “ case ” or a “ controversy ” 
to which alone the judicial power of the United States extends? ** 
Does an order granted pursuant thereto violate the decisional 
doctrine of “ separation of powers,” because thereby the judiciary 
participates in the proceedings of an executive or legislative 
tribunal! ? 

Second: Is such testimonial compulsion without due process 
of law? More specifically, is the witness whose presence and 
testimony are compelled deprived of his liberty and property 
without due process of law contrary to the Fifth Amendment? ** 





U. S. 661 (1897); Ex parte Daugherty, 299 Fed. 620 (S. D. Ohio, 1924); United 
States v. Sinclair, Sup. Ct. D. C., July 14, 1924. See also “ The Power of Congress 
to Subpoena Witnesses for Non-judicial Investigations,” 38 Harv. L. Rev. 234; 
John H. Wigmore, “ Legislative Power to Compel Testimonial Disclosure,” 19 
Int. L. Rev. 452; and Note, 8 Minn. L. Rev. 595. There are a large number of 
decisions in the state courts touching upon the question. See, e.g., People v. 
Keeler, 99 N. Y. 463, 2 N. E. 615 (1885) ; Burnham v. Morrissey, 14 Gray (Mass.) 
226 (1859); Ex parte Parker, 74 S. C. 466 (1906) ; Sullivan v. Hill, 73 W. Va. 49 
(1913); In re Falvey, 7 Wis. 630 (1858); State v. Brewster, 89 N. J. L. 658 
(1916). The courts in the British Colonies (where the parliamentary usage does 
not control) have generally refused to permit legislatures to exercise the power. 
Fenton v. Hampton, 11 Moo. P. C. 347 (1858) ; Landers v. Woodworth, 2 Can. S. 


_C. 158 (1878); Ex parte Dansereau, 19 Lower Canada Jurist, 210 (1875). The 


power of either House of Congress to compel testimony in the course of judicial . 
proceedings before those bodies is implied from the grant of power to conduct such 
proceedings. Kilbourn v. Thompson, 103 U. S. 168, 189 (1880). Ordinarily the 
power is exercised by each branch of Congress separately. See Kilbourn v. Thomp- 
son, supra. Less frequently Congress acting with the approval of the President, 
provides for compulsion of testimony through a body of its own membership. 
For probably the earliest proposal for this sort of body, see the interesting ac- 
count in Bowers, JEFFERSON AND HAMILTON, 44 et seq.; and for a recent instance, 
see Act of April 24, 1920, § 6, 14 STAT. 583. 

15 U.S. Const., Art. III. 

16 The statutes invariably authorize the tribunals to demand papers and docu- 
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II 


It is fundamental to a discussion of this whole problem that 
a governmental agency such as the Interstate Commerce Com- 
mission, for example, cannot itself compel an unwilling witness 
to appear before it and testify. ‘Such a body could not, under 
our system of government, and consistently with due process of 
law, be invested with authority to compel obedience to its orders 
by a judgment of fine or imprisonment. Except in the particular 
instances enumerated in the Constitution . . . the power to im- 
pose fine or imprisonment in order to compel the performance of 
a legal duty imposed by the United States can only be exerted 
under the law of the land, by a competent judicial tribunal having 
jurisdiction in the premises.” *” Nor can the testimonial duty 
be enforced through the process of contempt, “ for, in a judicial 
sense, there is no such thing as contempt of a subordinate 
administrative body.” ** 

The enforcement of the power conferred on these tribunals to 
compel testimony must therefore be reposed in the courts; the 
tribunal must be authorized to invoke the strong arm of the 


judicial power. One way open is to make a refusal to obey a 
demand by the tribunal for testimony or papers a crime against 
the United States punishable by imprisonment or money pen- 
alty."* This method, however, did not meet the needs of fact- 





ments; the prohibition of “ unreasonable searches and seizures” in the Fourth 
Amendment is therefore also necessarily involved. This subject requires such ex- 
tended treatment that it must be reserved for'a separate article. Some of the 
cases are discussed later in this article, in so far as they bear upon the problem of 
due process of law. For general discussion, see Cornettus, LAw oF SEARCH AND 
SEIzurE, §§ 3, 5, 13 (1926). Since Counselman v. Hitchcock, 142 U. S. 547 (1802), » 
the statutes have without exception provided complete immunity for witnesses 
called by governmental tribunals; consequently no problem of self-incrimination 
contrary to the Fifth Amendment is presented. 

17 Interstate Commerce Comm. v. Brimson, 154 U. S. 447, 485 (1894). But 
cf. Warren H. Pillsbury, “ Administrative Tribunals,” 36 Harv. L. Rev. 583, 590, 
591. 

18 Interstate Commerce Comm. v. Brimson, supra, at 489. For criticism of 
this doctrine, see W. H. Pillsbury, supra, 36 Harv. L. Rev. 583. 

19 See, e.g., Act of Feb. 11, 1893, 27 Stat. 443 (refusing to testify before the 
Interstate Commerce Commission) ; Act of Feb. 28, 1920, 41 STAT. 456, 472 (re- 
fusing access to the Railroad Labor Board). 
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seeking tribunals,” and where it is found in legislation, it is 
usually supplementary to a direct proceeding.” 

A direct and even summary device was hit upon in the first 
session of Congress in which we find such bodies vested with the 
power to compel disclosures;” it has since become a legislative 
formula, sometimes being incorporated into legislation simply by 
reference to the original enactment.”* ‘There are three steps in 
the formula: the tribunal is first given power to issue subpoenae ** 
for the attendance of witnesses and production of papers; if such 
a subpoena is disobeyed, the tribunal is authorized to invoke the 
aid of any court of the United States to require obedience to its 
demands; finally, the court appealed to is expressly authorized 
to order such recalcitrant or contumacious witness to obey the 
tribunal’s demand for evidence, and upon a failure to comply, the 
court is authorized to punish the witness for a contempt of court. 

This ingenious legislative device had been in effect only a few 
months when it was declared unconstitutional. In Jn re Pacific 
Railway Commission,” the Circuit Court for the Northern Dis- 
trict of California, composed of two circuit judges and Mr. Justice 
Field of the Supreme Court, held the provision invalid upon the 
principal ground that the petition of an administrative fact- 
finding tribunal for an order upon a witness did not present a 
“case” or “ controversy ” and that therefore the judicial power 





20 Congress first made a refusal to make disclosures upon the demand of the 
United States Coal Commission a crime (Act of Sept. 22, 1922, 42 SraT. 1023, 
1025), but soon amended the Act to provide a direct mode of enforcement in lieu 
of the indirect (Act of March 4, 1923, 42 STAT. 1446, 1447). 

21 So, the Compulsory Testimony Act, supra, note 19, supplements the direct 
procedure provided by Section 12 of the Interstate Commerce Act. 

22 Act of Feb. 4, 1887, $12, 24 Srat. 379 (Act to Regulate Commerce) ; 
Act of March 3, 1887, 24 Stat. 488 (Act to Investigate Government-aided Rail- 
roads). 

23 See e.g., Act of Sept. 21, 1922, §6 b, 42 Stat. 998 (Grain-Futures Act) ; Act 
of July 15, 1913, § 5, 38 Stat. r03 (Newlands Railroad Labor Act). 

24 Although the word “subpoena” is uniformly used in this kind of legislation, 
it is well to keep in mind that the term is not used in its technical sense. The 
“subpoena” of an administrative tribunal is simply a formal demand for the 
appearance of a witness or the production of papers, since the tribunal is without 
power to penalize disobedience to its demand. See note 20, supra. The essential 
quality of a subpoena, as its etymology shows, is a direction to appear or produce 
papers under a penalty. See In re Spencer, McA. & M. (D. C.) 433 (1883) ; 
Bouvier, Law Dicr., “Subpoena”; 22 Encyc. or PLEADING AND PRACTICE, 1335. 

25 32 Fed. 241 (1887). 
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vested in the courts of the United States could not act upon it, 
The decision, although in an inferior court, is of considerable 
importance: it was regarded as settling the law by two other 
inferior federal courts presented with analogous situations; ** jt 
was quoted from approvingly in the leading Supreme Court case 
in this field;*’ certain of the views of the presiding Justice on the 
judicial power were repeated by him almost verbatim in a sub- 
sequent Supreme Court decision in which he wrote the Court’s 
opinion.”* 

By Act of Congress of March 3, 1887,”° a Commission had 
been created and directed to make an investigation of certain 
government-aided interstate railroads. The Commission was not 
a regulatory body; its purpose was to sift the charges that rail- 
road funds had been used for the corruption of public officials. 
Congress had empowered the Commissioners to compel testimony, 
using the formula referred to above. Mr. Leland Stanford, 
president of one of the carriers under investigation, was called 
as a witness. Upon his refusal to answer certain questions as 
to the allocation of the railroad’s expenditures, an application 
for an order on the witness was made to the federal circuit 
court. 

Mr. Justice Field, writing the opinion of the court,*° seemed 
to rely chiefly upon the objection that Congress had sought by 
the statute under which the application was made, to impose upon 
the court duties which did not fall within the “ judicial power.” 
The Commission, the court stated at the outset, “is not a judicial 
body; it possesses no judicial powers; it can determine no rights 
of the government, or of the companies whose affairs it investi- 





26 The following year a New York District Court refused to enforce the de- 
mand of the Commissioner of Pensions for subpoenae to aid him in an investiga- 
tion expressly authorized by statute (Act of July 25, 1882, c. 349 $3, 22 Stat. 
175). In re McLean, 37 Fed. 648 (1888), citing the Railway Commission case as 
decisive on the point. That portion of the Interstate Commerce Act (§ 12) which 
authorized the courts to enforce obedience to subpoenae of the Commission was 
declared unconstitutional by a lower court in reliance upon the same case. In re 
Interstate Commerce Comm., 53 Fed. 476 (1892), reversed sub nom. Interstate 
Commerce Comm. v. Brimson, 154 U. S. 447 (1894). 

27 Interstate Commerce Comm. v. Brimson, supra, at 479. 

28 Smith v. Adams, 130 U. S. 167, 173 (1889). 

29 24 Star. 488. 

30 Concurring opinions were delivered by Circuit Judges Sawyer and Sabin. 
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gates. Those rights will remain the subject of judicial inquiry 
and determination as fully as though the commission had never 
been created. ... It is a mere board of inquiry, directed to 
obtain information upon certain matters, and report the results 
of its investigations to the president, who is to lay the same 
before congress.” *? The judicial power extends only to “ cases ” 
and “ controversies,” which the learned Justice defined in lan- 
guage which has since become classic in this connection: ** 


“ By cases and controversies are intended the claims of litigants brought 
before the courts for determination by such regular proceedings as are 
established by law or custom for the protection or enforcement of 
tights, or the prevention, redress, or punishment of wrongs.” ** 


The petition of a “board of inquiry” which “can determine 
no rights of the Government or of the companies whose affairs 
it investigates ” does not present the claim of a litigant “ for the 
protection or enforcement of rights or the prevention, redress, 
or punishment of wrongs ” and, the Justice concluded, is neither 
a “case” nor a “ controversy ” and hence not cognizable by 
the courts.** 

It was seven years later before this question of the power of 
an administrative body to compel testimony through the courts 
was brought before the Supreme Court, in Interstate Commerce 





31 In re Pacific Railway Comm., 32 Fed. at 249. 

82 It was written into the opinion of the Court in Smith v. Adams, 130 U. S. 
167, 173 (1889), and quoted from Smith v. Adams in La Abra Silver Mining Co. 
v. United States, 175 U. S. 423, 456 (1899), and in Madisonville Traction Co. v. 
Mining Co., 196 U. S. 239, 250 (1905). 

83 32 Fed. at 255. For other authorities on the nature and extent of “‘ judicial 
power,” see Den ex dem. Murray v. Hoboken Land Co., 18 How. (U. S.) 272 
(1855) ; Hayburn’s Case, 2 Dall. (U. S.) 409 (1792) ; United States v. Ferreira, 13 
How. (U. S.) 40 (1851) ; United States v. Todd, 13 How. (U. S.) 52 (1851) ; Gor- 
don v. United States, 117 U. S. 698 (1864); In re Sanborn, 148 U. S. 222 (1893); 
District of Columbia v. Eslin, 183 U. S. 62 (1901) ; Muskrat v. United States, 219 
U. S. 346 (1911); and Anway v. Railway Co., 211 Mich. 592 (1920) (declaring 
unconstitutional the Michigan Declaratory Judgment Act). See also W. H. 
Pillsbury, supra, 36 Harv. L. Rev. 405, 409 et seq. 

84 “ The judicial power of the United States is therefore vested in the courts, 
and can only be exercised by them in the cases and controversies enumerated, and 
in petitions for writs of habeas corpus. In no other proceeding can that power be 
invoked, and it is not competent for congress to require its exercise in any other 
way.” In re Pacific Railway Comm., supra, at 255. 
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Commission v. Brimson.** Ina five to three decision ** the power 
of Congress to authorize the compulsion of disclosures before the 
Interstate Commerce Commission, through the instrumentality of 
the courts, was upheld. The point of difference between the 
majority and the vehemently dissenting minority was whether 
the legislation sought to impose a non-judicial function upon the 
courts, or more specifically, whether the petition of the Interstate 
Commerce Commission, as authorized by the statute, presented 
a case or controversy to which the judicial power vested in the 
courts extends. 

Interstate Commerce Commission v. Brimson arose out of a 
typical situation. Complaint had been made to the Commission 
that a certain corporation owned and controlled certain belt line 
carriers and-was operating them so as to violate the Act by 
“ obtaining special, illegal, unjust, and unreasonable rates for the 
transportation of interstate traffic,” *’ resulting in illegal pref- 
erences and discriminations and other violations of the regula- 
tions governing interstate commerce. To determine whether the 
law had been violated, the Commission issued subpoenae for 
witnesses under the authorization of the statute.** The witnesses 
summoned appeared, but declined to answer certain questions; 
other witnesses served with the Commission’s subpoenae duces 
tecum declined to produce the documents demanded. The Con- 
mission thereupon filed a petition in the federal court at Chicago, 
under its statutory authorization,®*® praying for an order com- 





85 154 U. S. 447 (1894). 

86 A sharp dissenting opinion (155 U. S. 3) was written by Brewer, J., in 
which Fuller, C. J., and Jackson, J., concurred. Field, J., took no part, doubtless 
because he had taken so positive a stand on the constitutional issues involved in 
his opinion in the Pacific Railway Commission case. 

87 154 U. S. at 464. 

88 Section 12 of the Act to Regulate Commerce, 24 Star. 379, 383, at the time 
of the Brimson case (December 7, 1892) provided, in part, as follows: 

“... and for the purposes of this act the Commission shall have power to 
require, by subpoena, the attendance and testimony of witnesses and the produc- 
tion of all books, papers, tariffs, contracts, agreements, and documents relating to 
any matter under investigation. . . . 

“Such attendance of witnesses and the production of such documentary evi- 
dence, may be required from any place in the United States, at any designated 
place of hearings.” (26 Strat. 743.) 

89 Section 12 of the Act to Regulate Commerce, 24 Srar. 379, 383, in part, pro- 
vided, as of the date of the Brimson case (December 7, 1892): 
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manding the respondents to appear, to testify, and to produce 
the documents. This petition the lower court dismissed, declaring 
Section 12 of the Act to be unconstitutional.* 

The single issue, as the Supreme Court viewed the case, was 
“whether the present proceeding is a ‘case’ or ‘ controversy.’ ” 
Unless it was, the judicial power of the United States did not 
extend to it, and Congress was without power to authorize the 
proceeding. 

Before attacking the ultimate question the Court carefully 
reviewed the power of Congress to regulate interstate commerce, 
pointing out that the regulations as laid down in the Act are 
indubitably within that constitutional power.** The provisions 
of the Interstate Commerce Act, and the powers and duties of 
the Commission created by it, were set out in considerable detail. 

In concluding that the proceedings before it did come within 
judicial cognizance, the Court reasoned as follows: (1) The 
Interstate Commerce Act, as an expression of the legislative will, 
has imposed upon every citizen a legal duty to appear and testify 
before the Commission when summoned by that tribunal. (2) 
“Whether the Commission is entitled to the evidence it seeks 
and whether the refusal of the witness . . . is or is not in viola- 
tion of his duty or in derogation of the rights of the United States, 





“ And in case of disobedience to a subpoena the Commission, or any party to a 
proceeding before the Commission, may invoke the aid of any court of the United 
States in requiring the attendance and testimony of witnesses and the production 
of books, papers, and documents under the provision of this section. 

“ And any of the circuit courts of the United States within the jurisdiction of 
which such inquiry is carried on may, in case of contumacy or refusal to obey a 
subpoena issued to any common carrier subject to the provisions of this act, or 
other person, issue an order requiring such common carrier or other person to 
appear before said Commission (and produce books and papers if so ordered) and 
give evidence touching the matter in question; and any failure to obey such order 
of the court may be punished by such court as a contempt thereof.” (26 Srar. 
743.) 

40 In re Interstate Commerce Comm., 53 Fed. 476 (1892). 

41 In the light of subsequent decisions and legislation, to be discussed later, 
it is important to note how insistent the Court is that what the Commission was 
doing when it issued its subpoenae and asked for the aid of the court, was 
enforcing the Act to Regulate Commerce, that it was investigating a complaint 
that the Jaw had been violated. Time and again throughout the opinion this note 
is struck, and the phrases “ enforcement of the Act of Congress,” “orders of the 
Commission,” “enforcement of rights,” etc., occur again and again. See, inter 
alia, Interstate Commerce Comm. v. Brimson, supra, at 473, 474, 476, 478, 485. 
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seeking to execute a power expressly granted to Congress, are 
the distinct issues ” between the unwilling witness and the Com- 
mission. (3) When such legal issues are presented in a formal 
manner to a court authorized by Congress to hear and decide 
them, there is a “ casé” or “ controversy ” to which the judicial 
power extends. 

It is noteworthy that the Court was greatly impressed with 
the practical consequences of its decision, feeling, it would seem, 
that to deny the Commission the power to invoke judicial aid in 
investigations would be to render ineffectual the entire system 
for the regulation of commerce.** The question whether the 
enforcement of Section 12 would involve the deprivation of a 
witness of liberty and property without due process of law, and 
thus contrary to the Fifth Amendment, seems not to have been 
raised by counsel nor directly passed upon by either the majority 
or the minority.“ 

Since the Brimson case the law is clear that the enforcement 
of the power granted to governmental agencies to compel testi- 





42 “ An adjudication that Congress could not establish an administrative body 
with authority to investigate the subject of interstate commerce and with power 
to call witnesses before it, and to require the production of books, documents, and 
papers relating to that subject, would go far towards defeating the object for 
which the people of the United States placed commerce among the States under 
national control. All must recognize the fact that the full information necessary 
as a basis of intelligent legislation by Congress from time to time upon the subject 
of interstate commerce cannot be obtained, nor can the rules established for the 
regulation of such commerce be efficiently enforced, otherwise than through the 
instrumentality of an administrative body, . . . charged with the duty not only 
of obtaining the required information, but of compelling by all lawful methods 
obedience to such rules.” At p. 474. 

“Tt cannot be that the general government, with all the power conferred upon 
it by the people of the United States, is helpless in such an emergency, and is un- 
able to provide some method, judicial in form, and direct in its operation, for 
the prompt and conclusive determination of this dispute.” At p. 477. 

“Without the aid of judicial process of some kind, the regulations that Con- 
gress may establish in respect to interstate commerce cannot be adequately or 
efficiently enforced.” At p. 485. 

48 Mr. Justice Harlan did meet the objection that the legislation infringes per- 
sonal rights (pp. 478-9), but he seemed to direct his remarks to the possibilities 
of unreasonable searches and seizures and self-incrimination before such a tribunal. 
He suggested that any question of the propriety of the particular questions asked 
or right to the particular documents demanded might be set up by the witness in 
the court of first instance. This goes only to the exercise of the power by the 
Commission, and not to the power of Congress to authorize its exercise. 
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mony may be imposed upon the courts. Under the reasoning 
approved by the Court the nature of the investigation being 
made by the petitioning agency is irrelevant; the issue is always 
whether the witness is under a duty imposed by the statute to 
obey the demands of the agency. The dissenting judges in the 
Brimson case were contemptuous of this reasoning. “It may 
be,’ wrote Mr. Justice Brewer, “that it is the duty of every 
citizen to give information to the commission when demanded, 
but it is no more a duty than it is to avoid murder or other 
crimes; to lead a life of social purity; to avoid fraud in business 
transactions, or neglect of other duties of good citizenship. Will 
it be pretended that these obligations can be enforced by the 
courts through proceedings as for contempt? ” ** There is much 
in the Brimson opinion that will not bear too close scrutiny, and 
it can plausibly be argued that the decision applies only to 
regulatory and not to purely investigatory bodies.*° 

The Brimson case likewise disposes of the objection made with 
such vigor by the judges in the Pacific Railway Commission case 
and pressed upon the Supreme Court in the Brimson case, that 
such legislation violates the doctrine of “‘ separation of powers ” ** 





44 155 U.S. 3, 7, 8 (1804). 

45 The petitioning tribunal in the Brimson case —the Interstate Commerce 
Commission — was empowered to determine legal rights and duties in the course 
of its regulatory functions. Such power may be said to be judicial. (See Prentis 
v. Atlantic Coast Line, 211 U. S. 210, 226 (1908): “‘ A judicial inquiry investigates, 
declares and enforces liabilities as they stand on present or past facts and under 
law supposed already to exist.”) The Supreme Court has more than once de- 
scribed the Interstate Commerce Commission as a “ quasi-judicial” tribunal. In 
the Brimson case the Court emphasized the fact that the tribunal asking aid of 
the Court was engaged in the determination of legal duties and the enforcement 
of law. See note 41, supra. The demand of such a tribunal for testimony to be 
used in the course of “ quasi-judicial” proceedings is very different in substance 
from the demand of a tribunal having no regulatory power, no power to determine 
rights or duties —a purely investigatory body. This difference has been observed 
by the Supreme Court in the due process cases to be discussed infra. The conten- 
tion was rejected by the lower court in Railroad Labor Board v. Robertson, 3 F. 
(2d) 488 (N. D. IIL, 1924), reversed on another point, Robertson v. Railroad 
Labor Board, 268 U. S. 619 (1925). 

46 For a recent discussion of this doctrine, see Felix Frankfurter and James M. 
Landis, “ Power of Congress over Procedure in Criminal Contempts in ‘ Inferior’ 
Federal Courts — A Study in Separation of Powers,” 37 Harv. L. Rev. 1o10. See 
also the comment of Judge Pound, “ Constitutional Aspects of Administrative 
Law,” in GRowTH oF AMERICAN ADMINISTRATIVE Law, 119. 
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because by it “the judicial department of the government is, 
simply, made . . . an adjunct to the legislative department in 
the exercise of its political and legislative functions.” *’ 


III 


That a person compelled to appear and testify or produce 
. papers is deprived thereby of his liberty and his property is so 
clear as to need no demonstration. And it is equally clear that 
if the compulsion is designed to produce testimony before a court, 
such deprivation is with due process of law.** But when the 
witness is compelled to testify or to produce his papers, not in a 
court of law, but before some non-judicial administrative tribunal, 
is such deprivation of liberty and property also with due process 
of law? Here is a fundamental question of constitutional law of 
far-reaching consequences, upon which the Supreme Court has 
so far shed only uncertain light. 

The question was first raised by Mr. Justice Field in his 
opinion in the Pacific Railway Commission case. While that 
case was decided primarily upon the ground that the petition of 
the Commission did not present a case for judicial cognizance 
under Article 3 of the Constitution, the Court did condemn the 
legislation upon grounds which have since become familiarly 
known as a “ due process of law” line of argument. Judge Field 
supported his statement that testimony may not be compelled 
“except in the progress of judicial proceedings, or in suits in- 
stituted for that purpose ” by an analogy with the prohibition 
against “unreasonable searches and seizures” found in the 
Fourth Amendment. Boyd v. United States, a land-mark in 
the law of search and seizure, and the famous case in which 





47 Circuit Judge Sawyer, concurring, in In re Pacific Railway Comm., supra, 
_ at 267. The argument made a deep impression upon the dissenting judges. See 
Interstate Commerce Comm. v. Brimson, 155 U. S. at 4. 

48 See West v. State, 1 Wis. 209 (1853); Bennett v. Waller, 23 Ill. 97 (1850); 
Matter of Davies, 168 N. Y. 89, 61 N. E. 118 (1901); Blair v. United States, 
250 U. S. 273 (1918); Wertheim v. Continental Ry. & Trust Co., 15 Fed. 716 
(1883). 

In view of the fact that this duty was one of the obligations of the citizen at 
the time of the adoption of the Bill of Rights, the doctrine of Robertson v. 
Baldwin, 165 U. S. 275, 281 et seg. (1897), is applicable. 

49 116 U. S. 616 (1886). 
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Lord Camden condemned general warrants, Entick v. Carring- 
ton,°° are quoted from and relied upon, presumably by way of 
analogy, since the case at bar did not involve a demand for the 
production of papers. 

The doubts of Mr. Justice Field and his associates in the 
Pacific Railway Commission case seemed definitely and finally 
resolved by the holding in the Brimson case. The machinery for 
enforcing the testimonial duty was used time and again™ after 
that decision without opposition, and the scope of the investiga- 
tions was often very broad.** And then the whole subject was 
again plunged in doubt by the vigorous opinion of Mr. Justice 
Holmes writing for the majority in Harriman v. Interstate 
Commerce Commission.” 

It appeared in the Harriman case that the Interstate Com- 
merce Commission, on its own motion, instituted an investigation 
of consolidations and combinations of carriers ** which it believed 
tended to defeat the purposes of the Act. Edward H. Harriman 
and Otto H. Kahn appeared before the Commission, under its 
subpoena, and upon advice of counsel refused to answer certain 
questions. Proceeding under Section 12 of the Act, the Com- 
mission thereupon petitioned the circuit court for an order com- 
pelling the witnesses to answer the questions propounded, and 
appeals were taken from the judgment of the lower court,” 





50 19 How. St. Tr. 1029 (1765). 

51 See Through Routes & Through Rates, 12 I. C. C. 164 (1907); Differential 
Freight Rates, 11 I. C. C. 13 (1905); Charges for Transportation of Fruit, 11 
I. C. C. 129 (1905), 10 I. C. C. 360 (1904); Rates on Corn & Corn Products, 11 
I. C. C. 212 (1905); Rates from St. Louis to Texas Common Points, 11 I. C. C. 
238 (19005); Power or Train Brakes, 11 I. C. C. 429 (1905); Transportation of 
Salt, ro I. C. C. 1 (1904); Transportation of Immigrants, 10 I. C. C. 13 (1904) ; 
Tariffs on Export & Import Traffic, 10 I. C. C. §5 (1904) ; Allowances to Elevators, 
to I. C. C. 309 (1904); Atchison, T. & S. F. Ry., ro I. C. C. 473 (1905). 

52 “Tn numerous instances investigations have been conducted by the com- 
mission having in view the exercise of its authority to afford information as to the 
manner and methods in which corporations engaged in interstate commerce are 
conducting their business. These investigations have been undertaken upon the 
initiative of the commission; witnesses have been subpoenaed; and testimony has 
been taken without objection from those interested that the power of the commis- 
sion conferred by the acts of Congress had been exceeded.” Day, J., dissenting, 
in Harriman v. Interstate Commerce Comm., 211 U. S. 407, 424 (1908). 

53 211 U.S. 407 (1908). 

54 See Report of July, 1907, “ Consolidations and Combinations of Carriers,” 

120. C. 278. 55 157 Fed. 432 (C. C. S. D. N. Y., 1908). 





710 HARVARD LAW REVIEW 


granting some and denying others of the orders prayed. Mr. 
Justice Holmes, for the majority,°° after stating the questions 
asked, characterized the inquiry being pursued by the Commis- 
sion in this language: 


“. . . this was a general inquiry started by the commission on. its own 
motion, not an investigation on complaint, or of some specific matter 
that might be made the object of a complaint.” °” 


The issues between the witnesses and the Commission were 
broad and fundamental. Counsel for the witnesses, while ad- 
mitting the power of the Commission to compel testimony when 
that testimony was demanded in a proceeding for the enforce- 
ment of legal rights or duties, insisted, nevertheless, that the 
Fifth Amendment protected the citizen from such compulsory 
disclosure in any mere investigation, not part of the enforcement 
of any regulation of commerce. The Commission, on the other 
hand, made an equally broad claim, expressed in the Court’s 
language, as follows: , 


“ The contention of the commission is that it may make any inves- 
tigation that it deems proper, not merely to discover any facts tending 
to defeat the purposes of the act of February 4, 1887, but to aid it in 
recommending any additional legislation relating to the regulation of 
commerce that it may conceive to be within the power of Congress to 
enact; and that in such an investigation it has power, with the aid of 
the courts, to require any witness to answer any question that may have 
a bearing upon any part of what it has in mind. The contention neces- 
sarily takes this extreme form, because this was a general inquiry started 
by the commission of its own motion, not an investigation upon com- 
plaint, or of some specific matter that might be made the object of a 
complaint. To answer this claim it will be sufficient to construe the act 
creating the commission, upon which its powers depend.” °° 


With such a broad claim of power the Court had little sympathy, 
saying: 
“ Before taking up the words of the statute the enormous scope of 


the power asserted for the commission should be emphasized and dwelt 
upon. The legislation that the commission may recommend embraces, 





56 Day, J., with whom Harlan and McKenna, JJ., concurred, dissented. 
Moody, J., took no part. 57 21x U.S. at 417. 58 Ibid. 
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according to the arguments before us, anything and everything that 
may be conceived to be within the power of Congress to. regulate, if it 
relates to commerce with foreign nations or among the several States. 
And the result of the arguments is that whatever might influence the 
mind of the commission in its recommendations is a subject upon which 
it may summon witnesses before it and require them to disclose any 
facts, no matter how private, no matter what their tendency to disgrace 
the person whose attendance has been compelled. If we qualify the 
statement and say only, legitimately influence the mind of the commis- 
sion in the opinion of the court called in aid, still it will be seen that 
the power, if it exists, is unparalleled in its vague extent. Its territorial 
sweep also should be noticed. By § 12 of the act of 1887, the commis- 
sion has authority to require the attendance of witnesses ‘from any 
place in the United States, at any designated place of hearing.’ No 
such unlimited command over the liberty of all citizens ever was given, 
so far as we know, in constitutional times, to any commission or 
court. ... 

“The commission it will be seen is given power to require the testi- 
mony of witnesses ‘ for the purposes of this Act.’ The argument for 
the commission is that the purposes of the act embrace all the duties 
that the act imposes and the powers that it gives the commission; that 
one of the purposes is that the commission shall keep itself informed 
as to the manner and method in which the business of the carriers is 
conducted, as required by § 12; that another is that it shall recommend 
additional legislation under § 21, to which we shall refer again, and that 
for either of these general objects it may call on the courts to require 
any one whom it may point out to attend and testify if he would avoid 
the penalties for contempt.” °° (Italics ours.) 


The actual decision of the Court was simply that the Interstate 
Commerce Act did not authorize the Commission to compel 
testimony in investigations unless such investigations “‘ concern a 
specific breach of the law ” *° which the Commission was created 
to enforce; the petition was therefore dismissed. The power of 
Congress to authorize the compulsion of testimony in purely fact- 
finding expeditions was therefore not passed upon. Whether the 
construction whereby the constitutional issue was avoided was 
justified may be doubted; certainly the three dissenting judges 
were vigorous in the expression of their doubts on that score, 
and in the prevailing opinion there is evidence of a grim deter- 





59 At p. 418. : 60 At p. 420. 
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mination to work out such a construction at any cost.*' But no 
one who reads the almost indignant language of Mr. Justice 
Holmes can doubt for a moment that if such a construction could 
not have been reached, the majority would have held that the 
enactment deprived the witnesses of their liberty without due 
process of law. This is made plain by the prevailing opinion’s 
description of the Commission’s claim of power, already quoted; 
it is confirmed beyond all doubt by the following decisive lan- 
guage of Mr. Justice Holmes: 


“ We are of opinion on the contrary that the purposes of the act for 
which the commission may exact evidence embrace only complaints for 
violation of the act, and investigations by the commission upon matters 
that might have been made the object of the complaint. As we have 
already implied the main purpose of the act was to regulate the inter- 
state business of carriers, and the secondary purpose, that for which 
the commission was established, was to enforce the regulations enacted. 
These in our opinion are the purposes referred to; in other words the 
power to require testimony is limited, as it usually is in English-speak- 
ing countries at least, to the only cases where the sacrifice of privacy is 
necessary — those where the investigations concern a specific breach 
of the law. ... 

“Tf we did not think, as we do, that the act clearly showed that the 
power to compel the attendance of witnesses was to be exercised only 
in connection with the quasi-judicial duties of the commission, we still 
should be unable to suppose that such an unprecedented grant was to 
be drawn from the counsels of perfection that have been quoted from 
§§ 12 and 21. We could not believe on the strength of other than 
explicit and unmistakable words that such autocratic power was given 
for any less specific object of inquiry than a breach of existing law, in 
which, and in which alone, as we have said, there is any need that per- 
sonal matters should be revealed. . . . 

“ If we felt more hesitation than we do, we still should feel bound to 
construe the statute not merely so as to sustain its constitutionality but 
so as to avoid a succession of constitutional doubts, so far as candor 
permits.” © (Italics ours.) 





61 “We could not believe on the strength of other than explicit and unmis- 
takable words that such autocratic power was given... .” At p. 421. “If we 
felt more hesitation than we do, we still should feel bound to construe the statute 
not merely so as to sustain its constitutionality but so as to avoid a succession of 
constitutional doubts, so far as candor permits.” At p. 422. 

62 At pp. 419-422. 

In Ellis v. Interstate Commerce Comm., 237 U. S. 434 (1915), the Court con- 





invest: 
such ; 
in “ it 
object 
matte: 
this s 
Good: 
“ ‘ 
ance ; 
Sil 


THE POWER TO COMPEL TESTIMONY 713 


Four Justices in 1894 were convinced that Congress could not 
authorize the compulsion of testimony through the courts before 
anon-judicial tribunal, regardless of what powers might be vested 
in such an administrative body.** Sixteen years later, in the 
Harriman case, the entire bench agreed that there is nothing 
unconstitutional in authorizing the compulsion of testimony be- 
fore an administrative tribunal in connection with that tribunal’s 
“ quasi-judicial duties,” that is to say, if the investigations in 
which the testimony is sought concern the enforcement of law, 
the determination of legal rights and duties. Five of those same 
Justices denounced, but did not decide adversely to, the claim of 
an administrative tribunal that it might be given authority to 
compel disclosures from individuals when the facts sought by the 
tribunal were not to be used as a part of its function of regulation, 
of determining legal rights and duties. The question is still open: 
Can an administrative tribunal (or for that matter any govern- 
mental agency other than a court) compel the attendance and 
testimony of witnesses when the facts sought by it are not to be 
used in the enforcement of existing law? Just what is the con- 
stitutional status, so far as the due process clause is concerned, 
of a pure fact-finding body? 





firmed these views. See pp. 444, 445. See also American Tobacco Co. v. Federal 
Trade Comm., supra, at 306; United States v. Skinner, 218 Fed. 870 (S. D. N. Y., 
1914). See Furrer, Acr To REGULATE COMMERCE, 355 et seq. 

In Smith v. Interstate Commerce Comm., 245 U. S. 33 (1917), the Court was 
urged, upon the authority of the Harriman case, to hold that the Commission has 
no power to compel testimony unless the charge of a violation of the Act being 
investigated had been put into a formal complaint. The Court properly repudiated 
such a suggestion;. the Harriman case plainly states that the power may be used 
in “investigations by the Commission upon matters that might have been the 
objects of complaint.” (Italics ours.) In other words, the test relates to subject 
matter, not procedure. Yet there seems to have been some misapprehension on 
this score. See the statement of Day, J., in Interstate Commerce Comm. v. 
Goodrich Transit Co., 224 U. S. 194, 212 (1912): 

“That case dealt with the authority of the Commission to compel the attend- 
ance and testimony of witnesses in cases where complaints had not been made.” 

Since the Harriman case, Congress has amended Section 13 of the Act to 
authorize investigations by the Commission upon its own motion “in any case 
and as to any matter or thing concerning which a complaint is authorized to be 
made . . . or concerning which any question may arise under any of the provi- 
sions of this act, or relating to the enforcement of any of the provisions of this 
act.” 36 STAT. 551. 

83 Interstate Commerce Comm. v. Brimson, supra, note 35. 
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These questions are far from academic, for as I have indicated 
earlier in this article, Congress has, in unambiguous language, 
authorized the compulsion of testimony for purely fact-finding 
purposes in a number of recent statutes, and a test of these will 
doubtless reach the Supreme Court, probably in the near future. 
In fact, the issue was presented to the Supreme Court in the last 
term of court on two occasions: in one case the claim was made, 
inter alia, that to compel testimony before the Railroad Labor 
Board, a fact-finding non-regulatory body,** was a deprivation 
of the liberty and property of the witness without due process 
of law. The Court, however, did not pass upon the question, 
reversing the lower court on the ground that it erred in assuming 
jurisdiction over the person of the respondent.® In the other 
case the power of the Federal Trade Commission to compel the 
production of documentary evidence in a general economic fact- 
finding investigation was challenged as a denial of due process; 
the Court affirmed the dismissal of the petition below, but with- 
out opinion,** upon the authority of a case in which, like the 
Harriman case, the Court had avoided a constitutional question 
by “ construing ” the Act. 

Certain of the powers of investigation granted by Congress 
to the Federal Trade Commission raise these very questions. 
In the past few years such powers have been resisted in the 
courts, providing thereby some slight additions to the slender 
body of law in this undeveloped field. The powers of the Trade 
Commission are of two kinds: the power of investigation and the 
power of regulation. We are told by the first Chairman of the 
Federal Trade Commission that that tribunal “ has been specifi- 
cally granted by the act of its creation more extensive powers of 
investigation than have been granted to any other body in the 





64 Pennsylvania R. R. v. Railroad Labor Board, 261 U. S. 72 (1923); Penn- 
sylvania R. R. System Federation v. Pennsylvania R. R., 267 U. S. 203 (1925). 

85 Robertson v. Railroad Labor Board, 268 U. S. 619 (1925). 

66 Federal Trade Comm. v. Hammond, Snyder & Co., Federal Trade Comm. 
v. Baltimore Grain Co., Federal Trade Comm. v. H. C. Jones Co., 267 U. S. 586 
(1925). 

87 “ For some time the exercise of these powers of investigation granted by the 
act met with little opposition. In the past two or three years, however, the right 
of the commission to the almost unlimited visitorial powers granted by the act 
have been actively questioned. ...”’ Joseph E. Davies, “The Federal Trade 
Commission,” in GrowrH oF AMERICAN ADMINISTRATIVE Law, 79. 
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history of our government.” “ Certain paragraphs of Section 6 
of the Act ®® present the problem sharply;*° the best examples 
perhaps are Paragraphs (a) and (h).” 

Under these broad powers to search for facts of economic or 
social significance, a great volume of investigation has been 
successfully undertaken, but in every instance in which the aid 
of the courts has been invoked, the exercise of the power has 
been denied,” in each case upon some construction of the lan- 
guage of the Act. These cases are effective illustrations of the 
problem, and the dicta of the courts on the constitutional issues 
may have value as straws in the wind. 

In December, 1919, upon a request from a committee of the 
House of Representatives for suggestions as to what might be 
done to reduce the high cost of living, the Commission recom- 
mended that it obtain and publish current information with 
respect to the production, distribution, etc., of food stuffs and 
other necessaries, and especially to determine the facts “ with 
respect to various basic industries,” including coal and steel. 
Certain coal and steel companies which had been directed to 
submit monthly reports and other statements concerning their 
business refused to comply, and thereupon the Commission, acting 
under Section 9 of the Act, sought writs of mandamus against 
them. Judge Bailey of the Supreme Court of the District of 
Columbia stayed these proceedings by an injunction issued with- 
out opinion,”® and the decree was affirmed by the Court of Ap- 

68 J. E. Davies, supra, in GrowTH oF AMERICAN ADMINISTRATIVE Law, 17. 

69 Act of Sept. 26, 1914, 38 SraT. 717. 

70 The Commission, by Section 9, is authorized to enforce these powers by the 
usual appeal to the courts. 38 Srat. 717. 

71 “Sec. 6. That the commission shall also have power — 

(a) To gather and compile information concerning, and to investigate from 
time to time the organization, business, conduct, practices, and management of 
any corporation engaged in commerce, excepting banks and common carriers sub- 
ject to the Act to regulate commerce, and its relation to other corporations and 
to individuals, associations, and partnerships. 

(h) To investigate, from time to time, trade conditions in and with foreign 
countries where associations, combinations, or practices of manufactures, mer- 
chants, or traders, or other conditions, may affect the foreign trade of the United 
States, and to report to Congress thereon, with such recommendations as it deems 
advisable.” 38 Stat. 717. 

72 See John L. Mechem, “ Fishing Expeditions by Commissions,” 22 Mica. 


L. Rev. 765, 775, 776. 
78 Claire Furnace Co. v. Federal Trade Comm., Sup. Ct. D. C., June 19, 1920. 
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peals.* The court *° characterized the nature of the investigation 
contemplated by the Commission as follows: 


“The Commission is not proceeding upon any complaint filed before it, 
charging complainants with unfair competition, or the violation of the 
Federal Trade Commission Act (Comp. St. §§ 8836 a-8836k), or the 
Anti-Trust Acts. Neither is it the expressed intention of the Commis. 
sion to make an investigation relative to the operations of complainant 
companies in interstate commerce. The investigation seems to be more 
in the nature of a news-gathering expedition, in hope of securing some- 
thing of public interest for publication, or possibly subject-matter for 
future legislation by Congress... . The most that can be gathered 
from the answer is that a general survey of the coal, coke, steel, and 
allied industries is contemplated, in a tentative search for information 
relative to the high cost of living.” 7° (Italics ours.) 


The basis for the decision enjoining the Commission from carey- 
ing out this undertaking was that the information sought did not 
relate to interstate commerce, and that therefore. the Commission, 
under the terms of the Act, had no jurisdiction.” 

In United States v. Basic Products Company,"* the Commis- 
sion, under the authority of Section 6, and without having before 
it charges of violation of law, sought certain information from 
the Basic Products Company concerning its business. Upon 
refusal of the defendant to permit the examination of its records 
sought by the Commission, a petition for mandamus was filed, 
which the court denied. The court described the Commission’s 
position in the following language: 


“In the argument on behalf of the plaintiff, it was insisted that under 
the act, the commission was given the right to investigate any question 
having to do with any business of any corporation, except banks and 
common carriers subject to the control of the Interstate Commerce 
Commission.” 7° 





74 Federal Trade Comm. v. Claire Furnace Co., 285 Fed. 936 (App. D. C., 
1923). 

75 Smyth, C. J., dissented. 

76 At pp. 940, 945. 

77 See also Maynard Coal Co. v. Federal Trade Comm., 3 F. T. C. D. 555 
(Sup. Ct. D. C.,. 1920). 

78 260 Fed. 472 (W. D. Pa., 1919). 79 At p. 479. 





THE POWER TO COMPEL TESTIMONY 717 


The defendant relied upon the Fourth and Fifth Amendments 
and sought to have Section 6 declared unconstitutional, in so far 
as it authorized a search for facts not predicated upon a charge 
of law violation. The court based its denial of the petition upon 
a construction of the statute, but said: 


“Counsel for the defendant urges upon this court the necessity of de- 
daring section 6 of the Trade Commission Act to be unconstitutional. 

While the contention of counsel is probably sound, this court 
does not deem it necessary to go farther than to hold the commission 
does not have the power to carry on the investigation which they have 
assumed in the present case.” *° (Italics ours.) 


In Federal Trade Commission v. Baltimore Grain Company * 
the Commission asked for a writ of mandamus under Section 9 
of the Act, to compel certain corporations to permit an examina- 
tion by the Commission of books and documents relating to the 
respondents’ business in interstate commerce. These petitions 
for mandamus were sought to further a general investigation by 
the Commission, acting also under Senate Resolution No. 133,°? 
“of the relation between prices at the farm and export prices ” ** 
of grain. “The precise question here to be decided,” said the 
court,** “‘ is whether the statute confers upon the commission the 
tight to inspect and copy the papers of any private corporation 
engaged in interstate or foreign commerce, whenever, in the judg- 
ment of the commission, such inspection may furnish information 
of value to an inquiry it is making as to some economic or com- 
mercial problem, and when it has no reason to believe that any 
violation of law has been committed. ... If it [the Trade 
Commission Act, § 6], really means that, whenever the commis- 
sion thinks best to make an inquiry into the way in which some 
great department of commerce is carried on, it may send its 
employees into the office of every private corporation which does 
an interstate business in that line, and empower them to go 
through the company’s books, correspondence, and other papers, 
I am satisfied it goes beyond any power which Congress can 
confer, in this way, at least.” (Italics ours.) 


a 





80 At p. 482. 81 284 Fed. 886 (D. Md., 1922). 
82 Agreed to, December 22, 1921. 62 Conc. REc. 687. 
83 HENDERSON, THE FEDERAL TRADE COMMISSION, 69. 
84 284 Fed. at 888, 890. 
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To avoid these difficulties the court construed the Act to 
authorize such an investigation only where some conduct of the 
particular corporation was the object of inquiry; the case before 
it, the court said, was an investigation of ‘“ the conditions affect- 
ing one of the most important branches of our national trade” 
but not an investigation of the particular corporation.** 

The Baltimore Grain case was carried to the Supreme Court 
by the Commission, and there affirmed, without opinion, “ upon 
the authority of Federal Trade Commission v. American Tobacco 
Co., 264 U. S. 298.” ** The holding of the American Tobacco 
case is simply that the Trade Commission Act, construed in the 
light of the “‘ unreasonable searches and seizures ” clause,*’ does 
not authorize the Commission “ to allow a search through all the 
respondents’ records, relevant and irrelevant, in the hope that 
something will turn up. . .. The analogies of the law do not 
allow the party wanting evidence to call for all documents in 
order to see if they do not contain it [evidence]. Some ground 
must be shown for supposing that the documents called for do 
contain it.” ** The Court was urged to place the decision upon 
a lack of power in Congress to authorize such an investigation, 
but the decision was rested upon a narrow ground involving, not 
the power of Congress but the extent of authority in fact granted 
by it to the Commission.*® The same broad demand had been 
made in the Baltimore Grain case, and although there would seem 
to be a fundamental difference in the investigations conducted in 





85 At p. 800. 

86 See note 66, supra. 

87 U. S. Const., Amendment IV. 

88 American Tobacco Co. v. Federal Trade Comm., 264 U. S. 208, 306 (1924). 

89 The following language from the opinion, written by Mr. Justice Holmes, 
is pertinent: 

“The mere facts of carrying on a ‘commerce not confined within state lines 
and of being organized as a corporation do not make men’s affairs public, as those 
of a railroad company now may be. Smith v. Interstate Commerce Commission, 
245 U. S. 33, 43. Anyone who respects the spirit as well as the letter of the 
Fourth Amendment would be loath to believe that Congress intended to authorize 
one of its subordinate agencies to sweep all our traditions into the fire (Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 479), and to direct fishing 
expeditions into private papers on the possibility that they may disclose evidence 
of crime. We do not discuss the question whether it could do so if it tried, as 
nothing short of the most explicit language would induce us to attribute to Con- 
gress that intent. The interruption of business, the possible revelation of trade 
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the two cases,°° the Court apparently seized upon the similarity 
as the basis for the decision. 

Do the Trade Commission Cases offer any escape from the 
warning dicta uttered in the Harriman case? Is there anything 
in the decision and dicta, or in the change in personnel ** of the 
Supreme Court since 1910 to indicate that, presented with a case 
calling imperatively for the application of the standard of due 
process ** for fact-finding legislation announced obiter in that 
case, the Court will be of a different mind? It seems not. 


The following conclusions seem justified: 

1. That Congress may, without violation of Article III, author- 
ize any administrative officer or tribunal to invoke the aid of the 
courts to enforce the testimonial duty, regardless of the character 
of the investigation.** 

2. That governmental agencies may compel testimony in the 
course of proceedings for the determination of legal rights and 
duties under existing law.°* There is hardly an activity of the 





secrets, and the expense that compliance with the Commission’s wholesale demand 
would cause are the least considerations. It is contrary to the first principles of 
justice to allow a search through all the respondents’ records, relevant or irrelevant, 
in the hope that something will turn up. The unwillingness of this Court to 
sustain such a claim is shown in Harriman v. Interstate Commerce Comm., 211 
U.S. 407... .” At pp. 305-6. 

90 The Baltimore Grain case investigation was for the single purpose of 
gathering information which might shed light upon the grain export business, and 
related economic problems; the Commission was not engaged in regulation or the 
enforcement of regulatory measures. In the American Tobacco case, however, 
the investigation was for the purpose of determining if the anti-trust laws relating 
to unfair competition were being violated by the respondents. See Gregory 
Hankin, “ Validity and Constitutionality of the Federal Trade Commission Act,” 
19 Int. L. Rev. 17, 39 et seq., and J. L. Mechem, supra, 22 Micu. L. Rev. 765, 770. 

91 Mr. Justice Holmes is the only Justice on the Court as now constituted, 
who was on the bench when the Harriman case was decided. 

92 “The power to require testimony is limited, as it usually is in English- 
speaking countries, at least, to the only cases where the sacrifice of privacy is 
necessary — those where the investigations concern a specific breach of the law. 

We could not believe . . . that such autocratic power was given for any 
less specific object of inquiry than a breach of existing law, in which, and in which 
alone, as we have said, there is any need that personal matters should be revealed.” 
(Italics ours.) Harriman v. Interstate Commerce Comm., supra, note 63, at 421. 

93 Interstate Commerce Comm. v. Brimson, supra, note 35. 

94 Interstate Commerce Comm. v. Brimson, supra; Harriman v. Interstate 
Commerce Comm., supra, note 53; Ellis v. Interstate Commerce Comm., 237 U. S. 
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Interstate Commerce Commission which does not fall within this 
category; most of the work of the Federal Trade Commission jg 
of the same nature. The various executive officials in whom the 
power to compel testimony has been vested *° are in this classi 
fication, since their duties are the enforcement of the law govern. 
ing internal revenue, patents, immigration, etc. Probably the 
same conclusion may be reached in the rather anomalous case 
of private individuals acting as arbitrators, under the terms ofa 
statute.°* These arbitrations are based upon contract, and the 
arbitrators’ award is a determination of legal rights and duties.” 

3. Whether the compulsion of testimony by a governmental 
agency engaged solely in fact-finding deprives a witness forced 
to attend and testify, of his liberty and property without due 
process of law is an open question; the courts presented with the 
problem have, by construction of the acts involved, never per- 
mitted the exercise of the power;** there are strong dicta ® cast- 
ing doubt upon the constitutionality of such authorization by 
Congress. 


IV 


In the impending decision upon the constitutionality of fact- 
finding legislation the Supreme Court will once more pass upon 
the validity of a social policy: the promotion of social ends by 
the power of publicity. In enacting legislation embodying this 
policy Congress has evaluated the conflicting interests in- 
volved: *°° on the one hand the individual’s interest in freedom 





434 (1915); Interstate Commerce Comm. v. Baird, 194 U. S. 25, 40, 41 (1904); 
Smith v. Interstate Commerce Comm., 245 U. S. 33 (1917). 

%5 See p. 608, supra. 

96 See p. 698, supra. 

See United States Arbitration Act. Act of Feb. 12, 1925, § 7, 42 STAT. 883, 884. 
See also Section 7, Third (h), of S. 2306, “A Bill to provide for the prompt dis- 
position of disputes between carriers and their employes,” introduced into Con- 
gress, January 8, 1926. 67 Conc. REC. 1313, 1314. 

97 See “ Arbitration and Award,” 5 C. J. 160 et seg., § 3809, and cases cited. 

98 Contra, Railroad Labor Board v. Robertson, 3 F. (2d) 488 (N. D. Ill. E. D., 
1925), in which the respondent was ordered to testify before the Railroad Labor 
Board; the decree was reversed by the Supreme Court in Robertson v. Railroad 
Labor Board, supra, note 51. 

99 Discussed, supra, pp. 709-7109. 

100 The courts employ the same process in determining how far the duty to 
testify in court will be carried. In some cases the interests weighed are those 
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from interference and from the often oppressive duties of the 
witness stand; on the other the social interest in informing the 
public mind, and in equipping governmental agencies to uncover 
the factual mainsprings of our economic life. Weighing these 
conflicting interests, Congress has decided that the interest of 
the individual must yield. Is this legislative decision so un- 
reasonable that it must be condemned as arbitrary and spoliative, 
and therefore unconstitutional? This is the precise question 
upon which the Supreme Court will pass when the question is 
squarely raised. 

The present authorities, as I have suggested, indicate that a 
line may be drawn between compelling testimony to be used in 
determining legal rights and duties, and compelling it for non- 
legal purposes.’ Such a constitutional barrier to fact-finding 
would, in my judgment, be extremely unfortunate. We know 
little of the technique of publicity as a method of social control; 
its potentialities seem limitless. It may be that the welfare of 
the nation, perhaps the very integrity of our economic life, will 
some day depend upon the power of a public tribunal to secure 
full, complete and continuous access to the facts, for example, 
of the water power industry. Here surely is a field of social 
policy in which the Supreme Court should give every possible 





which society has in the individual’s privacy as against the social interest in the 
intelligent administration of justice. So, the cases holding that a witness need not 
testify where the object of the examination seems to be to degrade the witness; e.g., 
Walters v. Seattle Ry., 48 Wash. 233, 93 Pac. 419 (1908). And see Robinson v. 
Phila. & Reading R. R., 28 Fed. 340, 342 (C. C. E. D. Pa., 1886). Where there is a 
policy against the appearance of women in court, the courts frequently refuse to 
command their presence. See Ex parte Jenks, tor Ala. 429, 13 So. 564 (1893); 
Augusta etc. R. R. v. Randall, 85 Ga. 297, 11 S. E. 706 (1890). The same process 
is behind the familiar doctrine that a court will not compel a witness to reveal a 
trade secret in the course of his testimony, Herreshoff v. Knietsch, 127 Fed. 492 
(C.C. S. D. N. Y., 1904), nor compel a public officer who is a witness to disclose 
military secrets. Totten v. United States, 92 U.S. 105 (1875). And see Common- 
wealth v. Barry, 98 Ky. 304, 33 S. W. 400 (1895). The doctrine of privileged 
communications would seem to be another example. 

101 It has been suggested by Mr. Irwin S. Rosenbaum of the Cincinnati Bar 
that the court might make the constitutionality of fact-finding legislation depend 
upon whether the purpose of the investigation is a public one, i.e., whether the 
subject-matter of the investigation is of definite social interest. If it is, the 
suggestion is that the court might find that the social interest in such an investiga- 
tion outweighed the individual interest; if not, a contrary decision might be 
teached. 
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weight to the judgment of Congress;** for what is there, after 
all, in legal learning and judicial experience to enable the Court 
to determine by the vague subjective measure of “ due process 
of law”** that the burden of testifying before a fact-finding 
tribunal is so oppressive *°* as to be beyond the bounds of reason, 





102 See Robert E. Cushman, “ The Social and Economic Interpretation of the 
Fourteenth Amendment,” 20 Micu. L. Rev. 737. 

108 See Felix Frankfurter, “Twenty Years of Mr. Justice Holmes’ Constitu- 
tional Opinions,” 36 Harv. L. Rev. 909, 916. See also Charles Grove Haines, 
“General Observations on the Effects of Personal, Political and Economic In- 
fluence in the Decisions of Judges,” 17 Inx. L. Rev. 96, 111 et seq. 

104 T am well aware, by reason of a recent professional experience, that the 
oppression of which I speak is a very real thing. In Atchison, Topeka and 
Sante Fe Railroad et al. v. Brotherhood of Locomotive Engineers and Brotherhood 
of Locomotive Firemen and Enginemen, U. S. R. R. Labor Bd., Docket 4055 
(1924), the Railroad Labor Board ordered 102 individuals, representatives of 
employes, to drop their efforts to effect the voluntary settlement of a pending 
wage dispute with the western carriers and appear before the Labor Board at 
Chicago. Many of these men lived three and four days’ journey from Chicago; 
some of them were the hard-pressed chief executives of great enterprises requiring 
their sole attention. The employes requested that the Board proceed without 
them, but subpoenae were issued for their presence, on the ground that they were 
desired as “ witnesses.” Upon advice of counsel they refused to appear, and the 
Board was asked, on their behalf, to reach a conclusion against them by default. 
For a report of the effort of the Board to enforce its testimonial power in the 
courts, see Railroad Labor Board v. Robertson, and Robertson v. Railroad Labor 
Board, supra, note 45. See also the exhibits attached to the Petition (filed, N. D. 
Ill. E. D., Oct. 1, 1924, Nos. 4282 and 4386) and to the Answer (filed Nov. 15, 
1924). 

Before a legislative body grants an unlimited power to compel the attendance 
and testimony of witnesses, it should consider carefully whether the legislative 
purposes can not be effected without such a broad grant. An interesting illustra- 
tion of such consideration occurred in the course of hearings upon the Railway 
Labor Bill in the present session of Congress. Section 10 of the Bill provided for 
the creation by the President of an Emergency Board “to investigate and report 
respecting ” any railroad labor dispute not settled by the machinery provided 
in the Bill. No power to compel testimony was granted this Emergency Board. 
During the hearings before the Interstate Commerce Committees of both Houses 
of Congress, Mr. James A. Emery, appearing as general counsel for the National 
Association of Manufacturers, urged the Committees to amend the Bill to give 
the Emergency Board full power to compel disclosures in the course of its duties. 
See Hearing on S. 2306, 69th Cong., rst Sess., pp. 56 et seg. (Jan. 15, 1926); 
Hearing on H. R. 7180 (the same measure), 69th Cong., rst Sess., p. 240 (Feb. 4, 
1926). This proposed amendment was opposed by Mr. Donald R. Richberg, ap- 
pearing as general counsel for the Organized Railway Employes. See Hearing 
on S. 2306, 69th Cong., rst Sess., pp. 81 et seg. (Jan. 15, 1926); Hearing on H. R. 
7180 (the same measure), 69th Cong., rst Sess., p. 19 (Jan. 26, 1926); ibid., p. 
191 (Feb. 3, 1926). And see the interesting comment of Mr. Ralph M. Easly, 
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ghile a similarly onerous burden in the course of litigation over 
an automobile smash-up is “necessary ”*** and reasonable? 
Weighing of individual interest against social interest should be 
left to the body in which under our system the function of 
formulating social policy has been vested,**® a body which has 
both the facilities for the task,**’ and the capacity to adapt the 
law from time to time to meet the changing facts of life. It is, 





Chairman of the Executive Council of the National Civic Federation, Hearing 
on H. R. 7180, 69th Cong., 1st Sess., pp. 311, 312 (Feb. 9, 1926). Both the 
House and Senate Committees on Interstate Commerce reported the Bill favor- 
ably without making the amendment suggested. Sen. Rep., No. 222, 69th Cong., 
1st Sess., to accompany S. 2306, at p. 5 (Feb. 26, 1926) ; House Report, No. 328, 
6oth Cong., 1st Sess., to accompany H. R. 7180 (Feb. 19, 1926). The proposed 
amendment was defeated on the floor of the House, March 1, 1926, 67 Conc. 
REC. 4457. 

The burden of calling railroad employes as witnesses to places remote from 
their homes became so great during Federal control that a general order was issued 
to prevent the practice. The order was upheld as reasonable in Alabama & 
Vicksburg Ry. v. Journey, 257 U. S. 111 (1921). And in Davis v. Farmers’ Co- 
operative Society, 262 U. S. 312 (1922), and Atchison, T. & S. F. Ry. v. Wells, 
265 U. S. ror (1924), the Court took judicial notice of the inconvenience and 
hardship involved in leaving home and business to testify. Cf. Missouri ex rel. 
St. Louis etc. Ry. v. Taylor, 266 U.S. 200 (1924). 

105 “| | . the power to require testimony is limited, as it usually is in English- 
speaking countries at least, to the only cases where the sacrifice of privacy is 
necessary — those where the investigations concern a specific breach of the law.” 
(Italics ours.) Harriman v. Interstate Commerce Comm., 211 U. S. 407, 419-420 
(1908). Whether a measure is “ necessary ” implies a judgment, not upon jural 
materials, but upon social policy. 

106 “ Where the law is... calculated to effect any of the objects entrusted 
to the government, to undertake here to inquire into the degree of its necessity, 
would be to pass the line which circumscribes the judicial department, and to 
tread on legislative ground,” Marshall, C. J., in McCulloch v. Maryland, 4 Wheat. 
(U. S.) 316, 423 (1819). And see Union Trust & Savings Bank v. Telephone Co., 
258 Ill. 202, 210 (1913). 

107 An interesting recent illustration of the superior facilities of a legislative 
body is afforded by the act of the Michigan Legislature “ to authorize the steriliza- 
tion of mentally defective persons.” 1923 Micu. Pus. Acts, no. 285. In. de- 
liberating upon this proposal, the Legislature had access to expert medical and 
biological evidence. It was urged before the Supreme Court of Michigan in Smith 
v. Command, 204 N. W. 140 (1925), that the statute deprived the petitioner of 
his liberty without due process of law; a divided court sustained the Act. The 
court was called upon to pass not only upon a vexed social problem, but a com- 
plicated medical and biological question upon which competent scientists disagree. 
There was little in the record before the court which would shed light upon these 
scientific questions, and of course the court could not itself become expert upon 
Problems which require a life-time’s study. See Burke Shartel, “ Sterilization of 
Mental Defectives,” 24 Micu. L. Rev. 1. 
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of course, too late to argue that the legislative decision upon such 
a question should be conclusive, but it is not too much to hope 
that when this question reaches the Court it will give vitality to 
the principle it has so often repeated but so rarely applied, that 
“every possible presumption is in favor of the validity of a 
statute, and this continues until the contrary is shown beyond 
a reasonable doubt.” *” 
David E. Lilienthal. 


Curcaco, ILLrno!s. 





108 Sinking Fund Cases (Union Pacific R. R. v. United States), 99 U. S. 
700, 718 (1878). 

The writer of the warnings in the Harriman, Ellis and American Tobacco 
opinions, it must be remembered, has, for a quarter of a century and longer, in- 
sisted upon the application of this standard. The tenacity with which Mr. Justice 
Holmes has clung to that principle is perhaps best illustrated by the Foreign 
Language Cases (Meyer v. Nebraska, 262 U. S. 390 (1923); Bartels v. Iowa, 262 
U. S. 404 (1922)), involving legislation which must have been exceedingly repug- 
nant to him. In dissenting he said: “I think I appreciate the objection to the law, 
but it appears to me to present a question upon which men reasonably might dif- 
fer; and therefore I am unable to say that the Constitution of the United States 
prevents the experiment ‘being tried.” At p. 412. See also Missouri, Kansas & 
Texas Ry. v. May, 194 U. S. 267 (1904); Noble State Bank v. Haskell, 219 U. S. 
104 (1911); and dissenting opinions in Lochner v. New York, 198 U. S. 45, 74 
(1905); Adair v. United States, 208 U. S. 161, 190 (1908); Coppage v. Kansas, 
236 U. S. 1, 26 (1915); Truax v. Corrigan, 257 U.S. 312, 343 (1921). 
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THE ENGLISH STRUGGLE FOR 
PROCEDURAL REFORM 


I 


. progress of civilization has always realized itself in the 
development of specialized social functions, and this process 
has produced a highly complex organization of interrelated social 
groups. Each of these groups has definite interests of its own, 
which always appear more or less antagonistic to the interests of 
other groups, so that the history of society has consisted of a 
perpetual struggle of group against group for power and privilege. 

No other group occupies a position in the social structure of 
such potential power as the legal profession, for it controls the 
operation of the laws to which all groups are subject. The physi- 
cian deals with a single social group, the physically unwell; the 
clergyman deals with the communicants of the church; the banker 
deals with those who employ credit; the teacher with those who 
wish to acquire wisdom. But the lawyer holds in his hand the 
worldly destinies of all. 

The influence of the legal profession is increased by the further 
fact that it is the most highly unified of all the social groups. 
This results from the circumstance that it employs a standardized 
technique which every member is compelled to use. In the 
Middle Ages the same thing could have been said of the clergy. 
Ecclesiastical practice tolerated no departure from approved 
rituals and sacraments, and the uniformity of ceremony con- 
tributed much to the solidarity of the church as a social in- 
stitution. With the disintegration of Catholic supremacy this 
uniformity disappeared, for rival ecclesiastical groups, differing 
as widely in their ceremonial forms as in their theological doc- 
trines, multiplied and prospered. But in the field of the law no 
such development has been permitted to occur. The state has 
insisted upon keeping control of the mechanism for administering 
justice, making it a public monopoly, and it has pursued the - 
policy of rigidly prescribing rules to govern the practice of the 
courts. All the lawyers in the state are therefore forced to be- 
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come familiar with the same rules of procedure, to follow the 
same sequence of steps, to use the same technical language and 
to think in the same logical formulae. Such uniformity in train- 
ing, conduct and ideas could not fail to produce a class with a 
highly developed group consciousness. 

The monopolistic nature of a technique prescribed by law has, 
moreover, the tendency to produce resistance to change. Those 
who employ it compete with one another only within the limits 
of the established rules. No one is allowed to outbid his com- 
petitor by offering a new remedy or by using a superior procedure. 
The question of new rules, therefore, never becomes a profes- 
sional problem in the strict sense of the term, for it is normally 
outside the scope of professional activity. Individual success in 
practice suffers no apparent loss from the use of a defective sys- 
tem, because the handicap operates equally upon all competitors. 
Accordingly immediate self-interest offers no convincing reason 
for leaving the familiar paths and undertaking a struggle with 
new problems. Furthermore, the lack of experience with any 
other technique makes it difficult for the bar to see defects in 
the current system, or to appreciate their seriousness if pointed 
out. Not until inefficiency reaches a point where it threatens to 
drive away business does the unreasoning group instinct scent 
danger and prepare to assume the burden of inevitable reforms. 

The problem of group adjustment is, therefore, in this instance, 
a peculiarly complex one. Compare it with the simple problem 
of the medical profession! Legislation does not in the slightest 
degree prescribe the methods to be employed by physicians or 
surgeons. Established practice crumbles instantly before a new 
discovery. Regularity counts for nothing in the face of actual 
results, and professional ingenuity knows no limits except the 
limits of the human mind. Every member of the group has a 
direct, constant and powerful incentive to strive after new proc- 
esses and to employ them at once in the service of society. The 
community of interest between the medical group and the public 
is so obvious that aside from a few prohibitions against mal- 
practice and incompetence the adjustment is almost frictionless. 

Can a parallel adjustment between the bar and the public be 
brought about? Is there in the mutual relations of these social 
groups a sound basis for the evolution of remedial rights? If so, 
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where is the motive force? Will the public take the lead and 
either devise a technique of its own to be forced upon the bar, 
or compel the bar, in order to escape that calamity, to codperate 
with it in the development of a more adequate system of practice? 
Or will the. bar take the lead, and with a social vision which 
recognizes the ultimate identity of interest between the contend- 
ing groups, admit the justice of popular complaints, emancipate 
itself from the petty tyranny of stereotyped ideas, and cheerfully 
assume whatever temporary burdens may result from a recon- 
struction of procedural processes? 

England, has just completed a century of struggle for pro- 
cedural reform, and it is to the energy and determination of the 
public, and not to the leadership of the bar, that the credit for 
the present English practice is due. 


II 


Nothing in the legal development-of modern society is more 
dramatic than the long war of liberation waged in England 
against the tyranny of inherited legal traditions. The nineteenth 
century opened upon a legal system which had inspired the most 
extravagant eulogies from the bench and bar. The sonorous and 
resounding phrases of Blackstone still echoed throughout the 
realm, extolling “its solid foundations,” “its extensive plan,” 
“the harmonious concurrence of its several parts” and “the 
elegant proportion of the whole.” * Legal writers still found it 
difficult to speak with moderation of a system “so wisely con- 
trived, so strongly raised, and so highly finished.” ? ‘The refine- 
ments of its logic were demonstrated and defended by a group 
of legal authors who doubtless believed that they were dealing 
with a procedure based upon principles of ultimate validity, — 


_ Williams in his learned notes to Saunders’ Reports, Tidd in his 


Practice in the King’s Bench, Stephen and Chitty in their classic 
works on pleading, and Lord Redesdale in a book on equity 
pleading which was considered so perfect that, in the words of 
the American editor, “ the adding of matter to this treatise would 
be like painting refined gold.” And as the political head of the 








2 Ibid. 
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legal cult, Lord Eldon sat on the woolsack for almost a genera- 
tion, keen, alert, steadfast, tireless, fearful of innovations, devot- 
ing all the resources of a powerful and technical mind to the 
preservation of the current practice of his day. Against the 
chorus of professional praise had been raised the almost solitary 
voice of Bentham, but it was a voice crying in the wilderness. 
Only gradually did the British people awaken to the real 
character of the crisis which was approaching. When the Edin- 
burgh Review was launched in 1802, judicial procedure was a 
matter of no critical interest whatever to the general public. In 
its fifth year it threw a stone into the placid pool of public in- 
difference by publishing a long article on reform of the Court 
of Session in Scotland. This important subject, said the reviewer, 
has attracted so slight a public interest that although a widely 
circulated resolution of the House of Lords has proposed an ex- 
periment greater than any “ projected since the days of Justinian 
or Alfred,” the total net result has been the appearance of three 
small pamphlets. It was with the hope, he went on to say, of 
stimulating some public response to the urgent need of reforming 
legal practice that this article was written.* The hope of the 
reviewer was not disappointed. By 1824 the same Review was 
able to observe that “ Legal matters are at this time among the 
most fashionable topics of conversation. All the newspapers 
abound with reports of trials, and all their readers freely talk 
over both the merits and the points, the form and the substance, 
the preparatory process and the ultimate decision.” * Six years 
later we find it asserting that “ The all-important subject of judi- 
cial reform has, of late years, happily occupied almost the un- 
divided attention of thinking men, in every part of the country.” ° 
It was doubtless with grave misgivings for the future that 
Lord Eldon laid down the chancellorship in 1827, for it was 
obvious that the comfortable optimism of the legal profession 
had rough weather ahead. The technical refinements which ob- 
structed justice, the multiplication of useless interlocutory pro- 
ceedings, the delays which were running from years into decades, 
and the centralized monopoly of the privileged London bar, were 





8 y EpmnspurcH Rev. 461-492 (Jan., 1807). 
# 30 ibid. 171 (Mar., 1824). 
5 “Law Reform — District Courts,” 51 ibid. 478 (July, 1830). 
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being viewed by the public with serious concern as a menace to 
the stability of society. The issue, at first only vaguely felt, was 
becoming clear and urgent. The law must be reformed because 
an efficient court of justice was the ultimate and only guaranty 
of civil liberty. Upon the effective administration of the law 
rested the security of the state. “It has been well observed,” 
said a writer of that day, “that all the costly apparatus of 
Government — the Crown — the Navy — the Army — Taxes — 
Parliaments — Powers and Privileges, are really of little other 
use than to maintain the Twelve Judges in due authority at 
Westminster.” ° 

The striking characteristic of the British revolt against the 
apotheosis of legal formalism was its popular origin and support. 
The Edinburgh Review, which seems to have led the way, con- 
tinued for seventy years to argue the cause of law reform in issue 
after issue, with a tenacity of purpose, an unfaltering optimism, 
and a masterly ability which commands our unstinted admiration. 

The Westminster Review began publication in 1824, and, al- 
though it, also, was a general magazine for the lay public, in its 
first number it launched an attack on the Court of Chancery as 
a notorious scandal and took up a critical study of the rather 
undramatic subject of special juries. In its first ten years it 
published twenty-eight articles on various technical subjects in 
the field of procedural law, attacking and explaining with aston- 
ishing boldness and skill the anomalies in the jurisdiction of 
courts, the absurdities in the rules of evidence, the atrocious 
technicalities of pleading, the improper use of juries, specific, 
preventable causes of delay, the scandal of judicial patronage, the 
extortionate expense of litigation, and the shocking want of 
education at the bar. For half a century this remarkable journal 
was an unwavering champion of the public in its struggle for 
judicial reform. , 

In the same way the London Spectator and the saturday 
Review took a strong position in support of the movement for 
reform in judicial procedure, patiently explaining facts, clearly 
discussing principles, and courageously advising appropriate 
action. 

Even such a magazine as the Illustrated London News found 





6 45 ibid. 459 (Mar., 1827). 








730 HARVARD LAW REVIEW 


itself drawn into the fight. In its opening number, in 1842, by 
way of announcement of editorial policy, it said: “In keeping 
our eye upon the action of daily life, we shall most narrowly 
watch the administration of justice. The decisions of our magis- 
trates, we at once declare, shall be branded if they be not just. 
Coroner’s inquests, and the civil and criminal trials, will com- 
mand no small part of our attention.” Faithful to its word, it 
ran from two to four and a half columns of court news every 
week, with frequent editorials and leading articles on the mal- 
administration of justice. 

Still more significant was the course of the London Times. 
In 1825 it was a small newspaper running only twelve columns 
of reading matter, but even at that early stage of the war against 
judicial abuses it considered the subject so important, and pre- 
sumably so interesting to its readers, that it devoted one-third of 
its entire space every day to reporting the doings of the courts. 
By 1850 the Times was giving its readers a little over thirty 
columns of news, and, of this, from six to eleven columns were 
filled with daily reports of the law courts. These reports were 
not sensational but gave a simple and readable account of what 
was actually going on in the various courts of the kingdom, 
familiarizing the reader with the personality and professional 
activity of the judges and lawyers, with the nature of the pro- 
cedure, the delays, the costs, the technicalities, and the net ac- 
complishments of the system. For a hundred years the Times 
has maintained this extraordinary service, so that the English 
layman has probably been better acquainted with the work of 
the courts than the layman of any other country in the world. 

Nor did the Times rest content with news reports on the 
administration of the law. Its editorial columns thundered 
against the abuses of the system and the beneficiaries of those 
abuses. Year after year it kept public attention fixed upon the 
vital function of the courts in a free country, and in the name 
of the people warned the profession and the government that 
resistance might postpone but could not defeat the demand of 
the people for an adequate system of justice. By 1850 the Times 
was devoting more editorial consideration to judicial reform than 
to any other subject of public concern. In the single month of 
December, in that year, for example, it had seven leading edi- | 
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torials on the administration of justice, averaging nearly a column 
and a half each, and other months duplicated that record. In 
the course of the long struggle it published literally hundreds of 
columns of editorial criticism of legal procedure, in addition to 
hundreds of columns of reports of parliamentary debates upon 
the innumerable bills by which the public attempted to secure, 
and the legal profession to prevent, a thorough reconstruction 
of remedial law. 


III 


One is amazed by the violence of the attack which the public 
directed and maintained for at least two generations through the 
press. It was not only a war against legal abuses, but a class 
struggle against a profession which was believed to be responsible 
for them. 

Although, said an early reviewer, “the delay, vexation, and 
expense of English judicature” are very largely avoidable, yet 
“so successful have been the artifices of lawyers, that English- 
men have hitherto almost universally believed . . . the assertion 


of Sir William Blackstone, that these inconveniences are the price 


we necessarily pay for the benefits of legal protection.” ” 


The technicalities of pleading were laid to the selfishness of 
the profession. ‘“ Not a formality is there,” says a reviewer in 
1826, “ which serves not as a pretext for charges; and scarcely 
a moment of delay which is not contrived to minister either to 
the ease or the profit of lawyers, if not to both. ... Every in- 
consistency, every groundless distinction leads to uncertainty, 
and every uncertainty to law suits, accompanied with harvests 
of fees for lawyers: in short there is, perhaps, not a single imper- 
fection in the law by the existence of which lawyers are not in 
some way or other benefited.” * 

Shall England, asks the Edinburgh Review, sit still and watch 
other nations surpass her in their legal systems? “It cannot be 
so forever. Old men may indeed stand in the midst, and for a 
season stay the plague of improvement. But their night is far 
spent: — The day is coming, when there must be a vigorous and 
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unsparing . . . revision . . . of the whole administration of 
justice in this country.” ° 

The timid proposals of Lord Brougham, it was charged, were 
calculated to make the evils only worse, his chief remedy being 
an increase in the number of judges; the whole legal system was 
alleged to be a plan ideally devised for robbing the public for 
the benefit of the lawyers; and no reform, it was boldly asserted, 
would be worth while which left the profession in possession of 
its power over suitors.”° 

Of the character of the bar in 1833, a reviewer says: “ Im- 
agination, vigour of intellect, eloquence, large views of juris- 
prudence, or bare knowledge of civil law and the laws of other 
countries, — even the customs of their own country, and the laws 
of Scotland and Ireland, — are a dead letter to the greater num- 
ber of English lawyers. They are mere technical hacks... . 
The truth is that the Bar, by dint of its monopoly, is a century 
behind all others that call themselves liberal professions.” ™ 

The common law bar was declared by the Law Amendment 
Society to “ produce with difficulty a crop of fifteen judges of 
adequate or nearly adequate capacity, and the demand for a 
sixteenth would be beyond the productive energies of the soil.” ” 

Of the legal education of the Inns of Court, a reviewer says 
in 1829: “[Notwithstanding their immense wealth] not one 
single legal notion, not a bare definition of a law term, was ever 
conveyed to one individual by their means, or at their expense, 
for the last century; nor is there the slightest chance that there 
ever will be, unless a strong pressure be applied from with- 
out. ... The evils arising from the total want of legal instruc- 
tion are great and manifold. They all fall upon the people at 
large.” ** And when the benchers of the Inner Temple, perhaps 
to confute this charge of indifference, announced a course of 
lectures on Jurisprudence by Professor Austin, the Westminster 
Review sarcastically remarked that “the word [Jurisprudence] 
is not in Tidd or Chitty; and it would be difficult to show that a 
knowledge of its meaning would bring in one additional guinea. 
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This is so well understood that Mr. Austin at his last lecture 






















. had only five auditors.” ** 

me The Encyclopedia Britannica, in its article on Jurisprudence, 
ing said of the principles and practice of pleading: “ This mischie- 
ai yous mess, which exists in defiance and mockery of reason, 
fae English lawyers inform us, is a strict, and pure, and beautiful 
ed exemplification of the rules of logic. This is a common language 
of of theirs. It is a language which clearly demonstrates the state 
of their minds. All that they see in the system of pleading is the 
=; mode of performing it. What they know of logic is little more 

i: than the name.” *° 
as We have been inclined to discount the novelists of the time, 
Re such as Samuel Warren, who satirized the iniquities and techni- 
me calities of an ejectment suit in his Ten Thousand a Year, and 
Charles Dickens, who exposed the Court of Chancery in Bleak 
ms House, as representatives of current popular opinion, assuming 
that they exaggerated the situation under a natural instinct for 
“a dramatic effect. But it is evident that the serious reviewers of 
of that period held opinions quite in harmony with those of the 
A writers of fiction. Jarndyce v. Jarndyce was guaranteed by 
12 Dickens, who was himself a lawyer and a member of the Middle 
ys Temple, to be a truthful picture of an actual case, which could 
be more than matched by others equally authentic, and the 





chancery judge who assured him, as one of a company of some 
hundred and fifty men and women, that the Court of Chancery, 
though a shining subject of much popular prejudice, was almost 
immaculate,** fitted very well into the picture which the public 
had drawn of the judicial establishment. 

So determined were the people to have courts equipped to 
administer justice, and so aroused had they become over the 
obstructive tactics of the legal profession, that even the London 
Times did not hesitate to say: “If the minds of legal men are 
to be forever perversely directed to the past, if they will not 
divest themselves of old prejudices, and accept new views and 
ideas suited to the exigencies of the present times, the public 
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must be content with the attempts made by laymen to improve 
a system which cannot longer be permitted to remain in its old 
and mischievous condition. The law and its administration con- 
stitute the crying evil of the day. ... The patience of society 
is at length exhausted and desperate remedies will be attempted 
in the hope of getting rid of the burden, if well-considered and 
rational plans are not proposed by those who have made the 
science of law and that of legislation the subject of their special 
study.” ** “Let the . . . bar look to it in time.” * 


IV 


From the side of the legal profession the struggle may be 
followed through the pages of the law journals. The Law 
Magazine was founded in 1828, as a defensive measure for 
rallying the bar against the impending storm. The leading 
article in its first number was a brazen and undiscriminating 
panegyric of common law pleading, in which the criticisms of 
James Mill and the Westminster reviewers were referred to as 
“such ribaldry ” that there was “no manner of reply which 
well-bred persons can employ.” *® The Legal Observer, estab- 
lished in 1830, and the Jurist, in 1837, joined forces with the 
Law Magazine in defence of the traditional privileges of the bar. 
None of them at first realized the extent of the popular revolt 
nor the intensity of public feeling, and were inclined to treat the 
matter rather cavalierly. Annoyance over the impudence of lay 
criticism gradually changed to resentment as the attacks on the 
profession increased in frequency and bitterness, and this in turn 
gave place to serious apprehension and alarm. Even the Lord 
Chancellor seemed to have deserted the profession and gone over 
to the enemy.”° 

In 1843 the Law Times was organized as a new ally of the 
hard pressed forces of the bar. Its first editorial revealed the 
situation and defined the issue. It was entitled “The War 
against the Lawyers,” and was a rallying cry to the profession 
to awake to the dangers which pressed on every hand. The 
emoluments of the bar were seriously threatened, and energetic 
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means of resistance must be promptly devised.” Other appeals 
followed, in which the two branches of the profession were be- 
sought to forget their fancied differences, for, says the Law 
Times, ‘‘ Surely lawyers have enough to do to repel the attacks 
of the common enemy, without turning their fratricidal hands 
against each other.” ** “No time is to be lost if they will not 
submit passively to be ruined.” ** 

The defensive campaign was not an impressive exhibition of 
good strategy. But the position occupied by the profession was 
intrinsically very weak, much weaker, indeed, than most of 
its members were possibly able to understand. Many of the 
arguments advanced to meet the broad grounds of public com- 
plaint were striking instances of the unintelligent rationalizing 
by which instinctive or inherited prejudices are given a formal 
justification. Perhaps the greatest scandal in the whole judicial 
system was the dilatory procedure of the Court of Chancery, 
yet the Legal Observer disposed of it with a wave of its wand. 
“For the last 250 years,” it said, “ the complaints against the 
present system have been continual and unvaried,” yet “the 
Court of Chancery and its machinery . . . has remained nearly 
the same in every particular. It is obvious, therefore, that .. . 
the supposed evils . . . cannot, after all, have been very enor- 
mous, or they would not have been thus endured.” ** The delays 
in the Queen’s bench were shown to be a blessing in disguise. 
“What an incalculable benefit it is,” says the Jurist, “that in 
the length of time which must elapse before a cause can be de- 
cided in that court, passions have time to cool, the angry feeling 
that prompts to litigation may subside, and if there are some 
obstinate spirits who are disposed to fight to the last, their ability 
to carry on the warfare is put an end to by the ruinous expense 
of the long-protracted contest.” *° 

Such reasoning was worse than useless, and only demonstrated 
the bankrupt state of the profession as a social force. Hardly 
less pathetic was the argument for more judges. This was the 
standard solution for every judicial emergency, and was one 
which lawyers could always suggest with sincerity and contem- 
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23 Ibid. 132. 
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plate with equanimity, for it required no change whatever in 
familiar practices and offered the additional attraction of more 
judicial appointments. But the British public, with its strong 
business sense, refused to believe that the true remedy for defec- 
tive machinery was the employment of more engineers to keep 
it going. 

In 1857 the solicitors, seeing their own branch of the profession 
threatened with the same fate which had overtaken the bar, or- 
ganized for defense and established the Solicitors’ Journal, which 
announced its purpose to watch over the interests of the solicitors 
and to urge upon the legislature and the nation their just and 
reasonable demands.” Presently it, too, was in the midst of the 
fight, noting the attacks of the lay press and replying hotly in 
kind. “ There is a limit,” it declared, “to the license to be 
allowed to the press; and . . . we have a right to protest against 
the systematic defamation which the Times, above all other pub- 
lications, delights to indulge in, whenever law and lawyers are 
under discussion.” ** 

Reforms came gradually, by means of an incredible number of 
small bills and amendments, which not only familiarized the 
profession with new ideas during the slow course of the debates, 
but introduced actual changes at so moderate a rate that the bar 
became reconciled to one reform before the next was forced 
upon it. 

As fast as changes were actually adopted, the profession seems 
to have loyally undertaken to put them into operation. Nothing, 
for example, was so universally and so fundamentally disliked by 
the bar as the establishment of county courts, which struck at 
the heart of the London legal monopoly. Every law magazine 
fought it for years with every ounce of strength it possessed, 
tenaciously and bitterly. And yet when the bill was passed, 
creating a county court jurisdiction under £20, the Jurist said 
of the new courts: “ We have no doubt that they will ultimately 
prove a great boon to the small trader, and in many cases to 
traders of considerable business.” ** 

And so it was with the various traditions for which the lawyers 
fought. One by one they fell before the determined assaults of 
the public, but with their fall came the proof and the realization 
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of the emptiness of their pretensions. As demands for reform 
spread and their ultimate success became clear to the profession, 
self-interest urged participation in framing the rules for their 
operation. After all, the lawyers would have to use them, and 
no one would suffer so much as they from a crude and unwork- 
able procedure. The line of resistance, therefore, varied. A few 
reforms, which might be defeated, were to be fought to a finish; 
those which were inevitable were to be brought under professional 
direction and control. Codperation thus became a more effective 
method of self-protection than opposition. In 1850 the House 
of Commons passed the second reading of the County Courts 
Extension Bill with a staggering majority. It was an unexpected 
blow to the bar. But the Jurist said: “‘ What is it that . . . the 
lawyers are afraid of? ... We will answer for them. They 
are afraid of a legal revolution, and, without power to avert it, 
they are letting the conduct of it slip from theirs into other 
hands. ... To sustain the actual [present] system... is 
impossible. To remodel it . . . may be possible, if the Profes- 
sion will, at this juncture, stand forward to lead, not to obstruct, 
the reform.” *° 

The same view of the conveyancing crisis was taken by the 
Solicitors’ Journal in 1857, when it said: “‘ A change which many 
people call, whether rightly or wrongly, a reform is necessary 
and inevitable; and if the profession will not lead this movement, 
the only alternative will be to follow it.” *° 

This was sound advice, and represented the best opinion of a 
profession which had known nothing but defeat for a generation. 
In following it the lawyers were only submitting to the funda- 
mental laws of social adjustment. As a result they presently 
found themselves enlisted with the reformers, presenting con- 
servative views with which to temper the enthusiasm of the 
public, and supplying the technical skill necessary for the design 
of suitable remedial processes. It therefore happened that when 
the final major campaign opened over the Judicature Act, the 
belligerent parties discovered that the war was really over. The 
issues had been fought out, and a sound basis for a mutual 
understanding was already at hand. The Judicature Acts and 
the rules prepared under their authority codified the results 
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achieved through the years of struggle for reform, and gave the 
administration of the law a new status and a new spirit. The 
people had taught the profession that its primary duty was public 
service, and the profession had convinced the people that it could 
meet the public demands. 


V 


There were three elements in the English situation which de- 
termined the course of the reform movement. They were the 
centralized bar, the centralized courts and the centralized press. 

The bar was not only concentrated in London but was further 
localized in the Inns of Court. It was a definite, tangible insti- 
tution, heir of ancient tradition, and tenant of vast estates. Its 
members were not a mere aggregate of individuals, but an or- 
ganized group, with a well-defined social and political status. 
The administration of justice had for generations been committed 
to its care, and everyone knew it. All the conditions therefore 
existed for focusing public attention upon the bar as the visible 
cause of the abuses in legal procedure. 

But the abuses themselves required the emphasis of centralized 
aggregation to make them appeal to the imagination of the lay 
public. Popular opinion does not search far and generalize easily. 
Widely scattered courts might exhibit many judicial shortcomings 
without attracting public attention, but if all the defects were 
concentrated in one court or one closely affiliated group of courts, 
so that they could be seen and felt in all their cumulative magni- 
tude, the situation would present dramatic possibilities. So it was 
with the superior courts of law and chancery in London. They 
were collectively chargeable with all the judicial mis-management 
of the kingdom, and the aggregate of instances, when marshalled 
against them, made a most formidable and striking indictment. 

There still remained the problem of publicity, and this was met 
by the centralized London press. The journalistic activity of 
England was concentrated in London, and with a few conspicuous 
exceptions, like the Edinburgh Review, English public opinion 
found its entire expression in the London newspapers and maga- 
zines. There was no other bar but the London bar to compete 
for the public attention; there were no other courts but the 
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London courts to share the public interest; and there was no 
other press but the London press to discuss and criticize and 
condemn the administration of justice. No situation could be 
conceived better calculated to enable and induce the public to 
play a dominating rdéle in the regulation of judicial procedure. 

The striking feature of English reform was not the results 
accomplished, wonderful’ as they were, but the fact that legal 
procedure was brought under public, not professional, regulation. 
A definite and intelligent public opinion was developed as to the 
means and methods of judicial administration. Early in the 
struggle it became perfectly clear that delegation of the control 
of procedural technique to the legal profession was a policy which 
was socially unsound. “ Improvements in it [procedure],” says 
a writer in 1843, “never can by possibility be effected, till 
definite opinions as to its real defects and the true modes of cure, 
shall prevail among those not in the profession of the law. As 
a science it is nearly where it was in the Dark Ages. ... The 
mental accumulations which are the skill of the judge and the 
lawyer in their art, are heaps of prejudices, things prejudged, and 
stumbling blocks, when they begin to investigate procedure as a 
science. .. . We want, therefore, men of business, men of the 
world, and men accustomed to broad scientific researches, asso- 
ciated with lawyers in this work.” ** 

The Times repeatedly pointed out the same limitation as a 
fact to be constantly remembered by the public. Thus in 1851, 
it wrote: “ There would seem to be something in the profession 
of the law which blinds its votaries to the defects of any system 
which they are called upon to administer. . .. The example of 
their fathers, the tone of the treatises from which their knowledge 
is derived, the authority of the judges, the very atmosphere in 
which they practice — all are calculated to withdraw the minds 
of lawyers from any endeavor to reform the law.” * 

And the Edinburgh Review reminded its readers that the 
unanimous disapproval of the judges of proposed measures for 
reform should not be taken too seriously, because of “ the direct 
interest which each of them must have in preserving the law . . . 
in its present state,” an interest which inevitably blinded them 
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to the needs of the public, for “there is no task so repulsive as 
that of unlearning in old age the lessons of our youth.” ** 

Such views, which were widely held and frequently expressed, 
particularly exasperated the profession, and called forth the most 
sarcastic and cynical replies.** But the course of events indicated 
that the public was serious in its belief that reform of the law 
could not be safely left to lawyers. The numerous professional 
committees and commissions which were charged from time to 
time with the duty of investigating and reporting upon various 
aspects of administration of justice were soon appraised by 
public opinion as mere political pretenses. A select committee 
of the House of Lords, appointed in 1823 to investigate the Court 
of Chancery, went no further than to take the evidence of Lord 
Eldon, who was really the subject of investigation, and that of 
Lord Redesdale who had not been inside the court since Lord 
Eldon presided there. No barristers or solicitors were called, 
and, what was more important, no persons so situated as to give 
unbiased evidence, such as those who had either quitted active 
practice before the chancery judges or who had not yet worked 
up to a point where they had formed ties of personal contact 
with them.* In a review of the progress of law reform in 1833 
it was pointed out that the royal commissions were not making 
any use of the labors of those who had written on law reform, 
but were occupying themselves with inventing harmless and use- 
less deviations from small rules of practice, without any large 
views of what should be the scope of and prime object of legal 
machinery.** ‘ The Chancery Commission, for instance,” it was 
asserted, “ though costly enough, was probably intended to do 
nothing, and next to nothing has accordingly resulted from it.” * 
The report of the Common Law Commission, in 1851, was de- 
clared by the Westminster Review to be petty and inadequate 
and its proposals wholly futile, reflecting the official attitude 
“which would rather sacrifice a principle to a practice, than 
disturb a practice by the introduction of a principle,” ** and the 
Times gave it a similar rating.*® 
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As early as 1842 the Legal Observer was noting with alarm 
the growing tendency to exclude lawyers from Parliament, saying 
that there were at that time only one prominent chancery lawyer 
and only one leading common law lawyer in the House of Com- 
mons.*° In 1850 the Crown appointed a commission to inquire 
into the process, practice and system of pleading of the Court of 
Chancery, the personnel consisting of the attorney general, four 
eminent queen’s counsellors learned in the law, and‘ two barristers. 
This was unsatisfactory to Parliament, and a parliamentary peti- 
tion was presented to the Queen asking that two or more persons 
not of the profession of the law be added to the commission, in 
accordance with which, on July 4, 1851, two men of business 
were appointed as additional commissioners.** In subsequent 
commissions and committees the precedent was followed, and the 
proportion of laymen has increased in recent years. A joint 
select committee was appointed by Parliament in 1909, to con- 
sider the state of the business in the King’s Bench Division and 
report thereon. Five members were from the House of Lords 
and five from the House of Commons. Only one of the ten was 
alawyer. This committee of laymen called before it as witnesses 
the Lord Chancellor, the Lord Chief Justice, two other judges 
and one master of the King’s Bench Division, the president of 
the Law Society, two barristers and one layman. Mr. Justice 
Grantham was quite exercised over being investigated by laymen. 
The Judicature Act, he said, had made provision for just such an 
inquiry as this by means of a council of judges to be called by 
the Lord Chancellor; or, the Lord Chief Justice might have called 
the common law judges together to discuss the situation. Instead 
of proceeding in one of these recognized and orderly ways, this 
public investigation had been ordered. ‘“ On behalf of the com- 
mon law judges of England,” he declared, “I most respectfully 
but seriously protest against these proceedings. Such proceedings 
are unheard of in the history of England or of English law.” “*° 
But the committee nevertheless continued with its work, and 
made a report recommending certain reforms which it believed 
would facilitate business in London and on circuit. 
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The last royal commission on legal procedure, appointed as late 
as 1913 to investigate the causes of delay in the King’s Bench, 
was made up of one judge, one king’s counsel, one bachelor of 
laws and eight laymen. Sir A. Markham, who secured the ap- 
pointment, stated in the House of Commons that the attorney 
general had been asked, in choosing the members, not to permit 
lawyers to constitute a majority of the commission.** Even this 
meager representation of the legal profession was objected to by 
the opposition as discrediting its report.* Mr. Morton, in the 
debate in the House of Commons, said: “ I am not complaining 
about the royal commission, except that I agree that there ought 
never to have been any lawyers put upon it... . You ought to 
take the lawyers as witnesses, but to make them the judges is 
ridiculous.” *° 

The laymen on the commission of 1913 completely dominated 
it. The Chairman, Viscount St. Aldwyn, was a layman, and con- 
ducted most of the examinations of witnesses, among whom there 
were called thirteen judges, thirty-one lawyers, and fourteen lay- 
men. The attitude of the commission, while friendly to the legal 
witnesses, was detached and objective, and was free from the in- 
evitable limitations which legal preconceptions would have im- 
posed on the scope and character of the investigation. The con- 
clusions reflected rather severely on the council of judges, which 
had met but three times in thirty-seven years to inquire into the 
working of the rules, and charged the responsibility for delays in 
the administration of justice to the failure of the judges to use 
the power which Parliament had conferred upon them by the 
Judicature Act of 1873. Assuming, says the commission, that 
the judges found themselves unable to accomplish anything in the 
way of improving the practice, “ we cannot but regret that they 
have not asked Parliament to relieve them from the duty imposed 
upon them by statute and to substitute some other method of 
considering from time to time and securing any necessary reforms 
in the administration of justice.” *° 

It seems fair to assume that the lessons of the long struggle 
with the bar have not been forgotten, and that the lay public will 
not relinquish the authority it has learned to exercise over the 
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methods of judicial administration. It will be much easier to 
maintain that authority than it was to win it, but machinery for 
its exercise will doubtless have to be improved. The English 
public has long been interested in a ministry of justice, as a 
means of giving the people a constant and efficient supervisory 
power over the procedure of the judicial establishment.** This 
has usually, but not always, been opposed by lawyers. Lord 
Birkenhead has thrown the weight of his influence strongly 
against it, on the ground that the Lord Chancellor is in effect 
such a minister.** It is true that with the principle of public 
rather than professional control fully established, the Lord Chan- 
cellor, with his legal training and his political responsibility to 
the people, might be able to act as a real minister of justice if he 
were not already burdened with such an enormous number and 
variety of duties. The solution of that problem is, however, a 
task for the future. 


VI 


At first view the experience of England in developing an effec- 
tive judicial procedure is very depressing to Americans, for none 
of the conditions which determined its success are present in this 
country. We do not have a centralized bar nor a centralized 
court at Washington, upon which the attention of the nation can 
be focused; nor a press accustomed to deal with the administra- 
tion of justice as a national problem of the first magnitude. Nor 
do we have even centralized state bars and state courts at our 
state capitals, operating under the strong light of an active public 
interest. Our trial courts are all local courts, and we have no bar 
at all in the English sense of the term, but only a vast number 
of individual lawyers having no collective legal or political status. 
For us “ bench” and “bar” are abstract terms. When Chief 
Justice Taft says: “ The administration of the criminal law is a 
disgrace to our civilization,” the charge evokes no general re- 
sponse from the American people, because the term is an ab- 
straction, and means a different thing to each of his hearers. 
Responsibility is scattered and dissipated among the thousands 
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of judges and lawyers throughout the land. How different was it 
when the English reformer could point his accusing finger straight 
at Westminster Hall! 

The American lay press has never devoted systematic attention 
to the administration of justice, for the probable reason that it 
lacked dramatic quality. Spectacular cases having a human ap- 
peal have always figured largely in our newspapers, but legal 
procedure, viewed as a mere impersonal mechanism, has meant 
little to the lay reader. By localizing our courts and individualiz- 
ing our bar, we have made it impossible to arouse a sustained 
public interest in legal administration. Public as distinguished 
from professional control of legal procedure seems, therefore, to 
be a solution of the problem of group adjustment which is not 
available under our American social and political organization. 

If America cannot pursue the course taken by England, and 
avoid the exploitation of the public by the legal profession by 
means of direct public control of the methods of administering 
justice, can it pursue the alternative course, and develop a bar 
sufficiently enlightened and sensitive to the public needs to be a 
safe repository of the power of control? 

In several respects the situation in this country offers compen- 
sating advantages of no inconsiderable value. 

In the first place, the judicial decentralization based upon the 
independence of our state governments develops a definite inter- 
state competition in procedural law. All our states have similar 
judicial problems which are met in different ways. Successes in 
one state are imitated in others, failures are avoided. The prob- 
ability of the accidental emergence of an improvement in pro- 
cedure is multiplied by forty-eight, and once having appeared in 
any state it becomes an object of interest in all the rest. Al- 
though there can be no competition among individual lawyers, 
we have a very effective competition among systems and rules 
of practice. The whole country is a laboratory in which experi- 
ments are being actively conducted. Nothing can halt this 
stimulating process except the standardizing of procedure through 
uniform state legislation. It is sincerely to be hoped that this 
movement will not extend into the procedural field. It will de- 
stroy the most promising possibility for the general improvement 
of American procedure. Court practice, says the Judicial Council 
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of Massachusetts in a recent report, is peculiarly a subject for 
local experiments in convenience and effectiveness, and the states 
should not be hampered by uniform laws.“ 

In the next place we have developed a wholly unique system 
for organizing the legal profession, which is founded upon a 
principle radically different from that of the British bar. The 
basis of legal organization in England is ownership of property 
and control of the right to practice before the courts. Strictly 
speaking the bar in this country is not organized at all, for it 
holds no estates, and it enjoys no privileges. There is not one 
legal act which the bar as such is authorized to do. It is, in truth, 
nothing but a name. 

But community of interest stimulates association, and since 
lawyers in the United States have no hereditary estates to man- 
age and enjoy, no traditional dinners to eat in their ancient halls, 
and no solemn and formal duties in calling neophytes to the bar, 
they have been forced to establish some other basis for profes- 
sional fellowship. That basis has been mutual association for 
the discussion of the problems affecting the profession, and since 
all of its problems relate in some way to the administration of 
justice, the bar associations have become the recognized agencies 
for dealing with that subject. But they have not met the ex- 
pectations of the public. Codperation has been cordial, but it 
has not been effective. There is too large a percentage of mem- 
bers who are unable to look at procedural problems with the de- 
tached view which the public interest demands. The leaders of 
the profession see the need for modernizing our methods. They 
suggest and encourage reforms. But the rank and file are still 
too heavily loaded with traditional ideas and too much blinded 
by preconceptions to give the support which is necessary for real 
progress. Habits of thought determine not only what facts we 
see but the light in which we see them. In the case of the legal 
profession the habitual use of a fixed procedure has made the 
majority of American lawyers utterly incapable of appreciating 
how absurd are the technicalities which cripple its usefulness. 
No group of business men would ever voluntarily consent to use 
such awkward, slow and ineffective methods in the conduct of 
their business. They would go bankrupt if they tried it. But 


eee 





49 First Report, 35 (Nov., 1925). 
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the courts are established and supported by the state, and al- 
though litigants may become bankrupt in using them, the courts 
themselves are subjected to no economic test of their right to 
survive. If they remain under the control of a profession which 
continues to value conventionality above efficiency as a standard 
for public service, there is no hope for an orderly evolution of 
remedial processes. In such case the courts will either be dis- 
rupted by the unskilful intervention of a sorely tried public, or 
their jurisdiction will be partitioned out among administrative 
commissions and arbitration tribunals. In their present form 
they have been weighed in the balance of popular judgment and 
found wanting. Can their shortcomings be effectively brought 
home to the bar, and can the bar inaugurate the needed 
reforms? 

There is but one adequate solution of the difficulty, and that 
is a broadened and socialized legal education. The leaders of 
the profession in America have seen the imperative need for 
lawyers with deeper insight into the nature and the functions of 
modern society, and with a better equipment for wisely adminis- 
tering the rules which regulate the growing complexities of its 
organization. In 1921 the American Bar Association took a 
notable and impressive stand for elevating legal education. They 
proposed that every candidate for the bar should be given both 
an extensive and an intensive preparation for the duties which 
awaited him. His mind was to be opened and his judgment given 
poise and perspective by at least two years of college work. It 
was doubtless hoped that eventually a full college course would 
become the normal standard. Upon this foundation they pro- 
posed to erect a superstructure of professional training which 
would develop lawyers with a technical equipment adequate for 
the exacting demands of society. Three years of intelligent study 
of the law, in a school provided with a sufficient full-time teaching 
staff and reasonably extensive library facilities, was declared to 
be absolutely essential to qualify the student to present himself 
before an examining board for admission to the bar. Generous 
and enlightened coédperation by the courts and other éxamining 
agencies was confidently expected, as a manifestation of the 
sincere purpose of the profession to make itself more worthy of 
public trust. 
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This definite ideal for the elevation of the bar is being steadily 
proclaimed and defended by those who earnestly hope for the 
salvation of the legal profession. Three years after the adoption 
of the resolution setting forth this policy, the American Bar 
Association was able to report that at least twenty-seven law 
schools, which had not previously met the Bar Association stand- 
ards, had either fully complied with them or had announced their ~ 
intention to comply in the immediate future. At least eleven 
state bar associations had endorsed the American Bar Association 
standards, and in some states, such as Illinois, the Supreme Court 
had put into operation standards closely approximating them.” 

Through codperation of this kind between the colleges and uni- 
versities, the law schools, the bar associations, and the courts and 
examining bodies, the United States seems to be seeking its solu- 
tion of the great problem of the social adjustment of those who 
administer the law. The educational institutions are ready and 
willing to perform whatever service the profession is willing to 
approve and accept, and it is to them that we must look for the 
development of a broader spirit of social service among those who 
seek admission to the bar. In England legal education is con- 
trolled by the Inns of Court, which are owned and operated by 
the barristers. Such education is necessarily lacking in social vi- 
sion, for it draws its inspiration from a limited professional class. 
It is conducted at the private expense and for the professional ad- 
vantage of the organized body of English lawyers, and it largely 
lacks the broadening influences which flow from a genuine dedi- 
cation to public use. Our law schools of the better type, on the 
contrary, are integral elements in the public educational policies 
of the nation. They are supported, directly or indirectly, by the 
public at large, are operated primarily for the benefit of that 
same public, and the value of their performance is measured by 
the success with which their graduates contribute to the welfare 
of society as a whole. England has solved the problem of pro- 
fessional service by public regulation; America is solving it by 
public education. To reorganize the bar by creating a new social 
outlook and a new estimate of administrative values is a task 
of no small magnitude. It will be a slow process, but we must 
hot forget that England went through almost a hundred years of 


50 49 Am. Bar Assn. REP. 395, 396. 
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struggle to accomplish her reforms. Who can tell what a hundred 
years of liberalizing education will do for the administration of 
American law? Our path will not be that which England fol- 
lowed, but we may nevertheless reach a final success as great 


as hers. 
Edson R. Sunderland. 
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INDUCING BREACH OF CONTRACT — PROBLEMS OF INTENT AND JUS- 
TIFICATION. — The great weight of modern authority recognizes that 
a defendant who has induced a third person to break a contract with 
the plaintiff may be liable in tort.1 But there has been no adequate 
consideration of the mental elements necessary for the tort, or the 
circumstances giving rise to a justification or privilege. It is clear 
that there must be an intention to cause the breach of contract: mere 
negligence is not a basis of liability.2 ‘ Malice” in the sense of 
malevolence was probably never the gist of the tort; * and later de- 
cisions have expressly repudiated such a limitation.* Attempts to 





1 Lumley v. Gye, 2 E. & B. 216 (1853) ; Beekman v. Marsters, 195 Mass. 205, 
80 N. E. 817 (1907) ; Campbell v. Gates, 236 N. Y. 457, 141 N. E. 914 (1923); Ray- 
mond v. Yarrington, 96 Tex. 443, 73 S. W. 800 (1903). An exception has been made 
of contracts to marry. Homan v. Hall, 102 Neb. 70, 163 N. W. 881 (1917) ; Stiffler 
v. Boehm, 124 Misc. 55, 206 N. Y. Supp. 187 (1924). Cases of this type have 
apparently resulted from following an assertion of Judge Cooley, an opponent of 
the general doctrine, for which the learned author cites no authority. See Coorry, 
Torts, 2 ed., 277, 581. In the absence of justification, which, however, will usually 
be found to exist in this class of cases, it would seem that the reasons for allowing 
the action are particularly strong. Cf. 3 Wiz~iston, ConrTracts, § 1320. 

2 See La Société Anonyme de Remorquage 4 Hélice v. Bennetts, [1911] 
1K. B. 243. See Francis B. Sayre, “Inducing Breach of Contract,” 36 Harv. 
L. REv. 663, 680 n. 58. z 

3 But see F. B. Sayre, supra, 36 Harv. L. Rev. at 672. 

* South Wales Miners’ Fed. v. Glamorgan Coal Co., [1905] A. C. 239. See 
Quinn v. Leathem, [1901] A. C. 495, 510. 
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limit the doctrine to cases in which the defendant has been guilty of 
fraud’ or duress,° have also failed.* A suggestion has recently been 
made that the necessary mental element is a conscious intention to 
appropriate for one’s self the advantages promised to another, and that 
such an intention exists when the defendant’s object in procuring the 
breach of contract is the same as was that of the promisee in 
making it.’ 

This test apparently combines without distinction two entirely sepa- 
rate questions: (1) Did the defendant want the same advantage as 
the plaintiff? (2) Did he have the same motive in seeking what- 
ever advantage he desired? The plaintiff and the defendant may have 
wanted the same thing for the same reason or for different reasons, or 
different things for the same or different reasons.* The first of these 
limitations seems not to be in accord with the authorities. On this 
view an action would never lie for inducing the breach of a negative 
contract; for the promised advantage, namely, that an act shall not 
be done, cannot be appropriated by securing the doing of the act. Yet 
recovery is allowed by the courts for inducing the breach of a negative 
promise just as in the case of an affirmative agreement.? ‘Thus in the 
recent case of Ward v. Dakota Telephone & Electric Co.,'° a pledgee 





5 See, e.g., Boyson v. Thorn, 98 Cal. 578, 592, 33 Pac. 492, 493 (1893); Swain 
v. Johnson, 151 N. C. 93, 94, 65 S. E. 619 (1909). Such seems to have been the 
earlier New York law. See E. W. Huffcut, “Interference with Contracts and 
Business in New York,” 18 Harv. L. Rev. 423; Nims, Unratr Competition, 
2 ed., § 173. 

6 Cf. Campbell v. Gates, supra, note 1. 

T See F. B. Sayre, supra, 36 Harv. L. Rev. at 670. 

8 Thus in the case of a negative promise, where B, a salesman, upon leaving 
A’s employ agrees not to compete with him, if C, a rival trader, induces B to 
enter his employ, he is getting the exact opposite of the advantage — A’s freedom 
from B’s competition — which A sought, but both A and C act for the same 
reason —to profit from the trade of the customers whom B attracts. Or, as 
where B, who has agreed with A, his employer, not to join a union, is induced 
by C, a labor official, to break his agreement, both the advantage desired and their 
motives for desiring it may be different. And in the case of an affirmative promise, 
as where B has agreed to sell A a cow, C may be a rival butcher who wants the 
cow for the same reason as A, or he may know the cow to be diseased and wish 
to destroy it to protect the public health. The defendant may not wish the 
promised advantage at all and act for an entirely distinct reason, as where a 
father seeks the welfare of his child by inducing her to break her engagement. 

® Nat. Phonograph Co., Ltd. v. Edison-Bell Consol. Phonograph Co., Ltd, 
[1908] 1 Ch. 335; Raymond v. Yarrington, supra, note 1. The same result has 
been reached in a few other cases where the promise had a partially negative 
aspect. Westinghouse Electric & Mfg. Co. v. Diamond State Fibre Co., 268 Fed. 
121 (D. Del., 1920) ; Beekman v. Marsters, supra, note 1; Gonzales v. Kentucky 
Derby. Co., 197 App. Div. 277, 189 N. Y. Supp. 783 (1921). 

10 206 N. W. 6905 (1925). For the facts of this case, see ReceNT CAsEs, infra, 
p. 780. The basis upon which the court places its decision is not clear. It says 
at p. 700: “If the Dakota Central Telephone Co. [the defendant] could not buy 
the stock from the Funstons [the pledgors] while it was pledged to Ward [the 
plaintiff] . . . it is difficult to understand how it could destroy the value of the 
stock by taking title to all the assets of the two corporations, it having actual 
knowledge at the time of Ward’s rights in the matter.” But one purchasing cor- 
porate property does not ordinarily become liable even upon the debts of the 
corporation, and a fortiori not upon those of an individual stockholder. It may 
be that the court regards the plaintiff as having some sort of a lien on the property 
itself. See note 21, infra. Compare the statement of the court that the defendant 
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of the majority of the stock of a corporation recovered damages against 
one who had induced the pledgor to violate his promise not to vote the 
stock in favor of selling the property of the corporation.’* Nor is the 
difficulty confined to cases of negative contracts. It is easy to imagine 
cases where liability would be imposed although the defendant had not 
sought to secure for himself the advantage promised to the plaintiff. 
Such would, for example, have been the case in Lumley v. Gye, had the 
defendant, in order to decrease attendance at the plaintiff’s theatre, 
induced Mlle. Wagner to return to Germany rather than to sing 
for him.*” 

The second limitation would require that the motives of the plaintiff 
and the defendant, regardless of the advantage they sought, be the 
same. This view raises a preliminary difficulty as to what constitutes 
identity of motive. Thus in the Ward case, the plaintiffs motive in 
making the contract was to protect his security, while the defendant’s 
motive in procuring its breach was to obtain a monopoly of the tele- 
phone business; yet it might be said that since both were seeking 
private profit, their motives were the same. Furthermore, in a number 
of cases recovery has been allowed although the motives of the plain- 
tiff and the defendant were entirely different.‘* Moreover, any require- 
ment of identity of motive appears somewhat arbitrary.’* 

It seems, therefore, that no mental element, other than an intention 
to induce a breach of contract, is required, and that any limitation on 
the doctrine of Lumley v. Gye must result from a recognition of a 
variety of circumstances as constituting a justification or privilege. 
It seems desirable that there should be no crystallization of the privilege 
into a few categories similar to those which have appeared in the law 
of defamation. Here the competing interests are more nearly at a 
balance; the factors of policy giving rise to justification must accord- 
ingly be more numerous and varied. 

It is in connection with the question of justification that the-defend- 
ant’s motive in inducing the breach of contract becomes material. Thus 
a parent who induced his child to break a contract to marry would be 
justified, at least if his motive was to promote her welfare..> On the 





is liable “for the conversion of said property.” Ward v. Dakota Telephone & 
Electric Company, supra, at 701. There seems no possible ground upon the facts 
for an action of trover. r 

11 The court assumes without discussion the validity of this promise as be- 
tween the parties to it. It is at least arguable that even though limited to the 
period of the pledge it was void as a restriction upon the voting of the stock in 
the best interests of the corporation. A somewhat similar promise has been up- 
held. Continental Securities Co. v. N. Y. C. & H. R. R. R., 217 N. Y. 110, 111 
N. E. 484 (1916). 

12 Cf. the hypothetical case discussed in F. B. Sayre, supra, 36 Harv. L. Rev. 
at 680. See cases cited in note 13. 

18 South Wales Miners’ Fed. v. Glamorgan Coal Co., supra, note 4; R an W 
Hat Shop v. Sculley, 98 Conn. 1, 118 Atl. 55 (1922). 

14 It is submitted that if B has agreed to sell a painting to A, an art dealer, 
and C, with knowledge of this contract, purchases it to use as a wedding gift to ~ 
his daughter, the difference in the motives of A and C should not prevent C from 
being liable. 

15 Some courts hold such contracts to be without the scope of the tort. See 
hote 1, supra. 
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other hand, mere trade competition does not constitute an excuse; 
and this rule has been extended to impose liability on labor unions 
which in the course of trade disputes have induced breaches of con- 
tracts with employers,’’ though this extension has been severely criti- 
cized.'® Where the policy in favor of protecting the plaintiff’s promised 
advantages is closely balanced by the social interest in preserving the 
defendant’s freedom of action, the fact that the defendant has been 
actuated by a desire to promote morally desirable ends may properly 
be controlling.'® Conversely, a desire to injure the plaintiff may defeat 
justification. Even in a case where the considerations of policy would 
ordinarily justify the defendant’s act, this privilege may, as in the case 
of defamation, be lost if the defendant has acted malevolently. 

If the plaintiff’s contract relates to specific property and is specifi- 
cally enforceable in equity, many of these difficult questions of intention 
and justification can be avoided. If the defendant has acquired the 
property with knowledge of the contract, he may be forced to make 
specific restitution, or, if this be impossible, to respond in damages. 
Thus, in the Ward case, the original negative promise, being given for 
security, would presumably have been specifically enforced by in- 
junction;?° and as the defendant was also the purchaser of the prop- 
erty, and thus took a benefit with knowledge of the breach of the 
promise, he might be held in equity to be bound by it. It is true that 
his enrichment is in a sense indirect, resulting only from the receipt of 
corporate property in which the plaintiff never had any interest;* but 
had it not been for the breach, the defendant would never have obtained 
the property. 

A relationship has been suggested between the legal action for in- 
ducing breach of contract and the equitable imposition of obligations 
upon strangers to a contract.** Not only the historical origin ** but 





16 Doremus v. Hennessy, 176 Ill. 608, 52 N. E. 924 (1898) ; Cumberland Glass 
Mfg. Co. v. De Witt, 120 Md. 381, 87 Atl. 927 (1913); Beekman v. Marsters, 
supra, note I. 

17 See note 13, supra. Cf. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 
(1917). 18 See F. B. Sayre, supra, 36 Harv. L. Rev. at 683-684, 689-606. 

19 In Brimelow v. Casson, pate 1 Ch. 302, inducing a breach of contract in 
an effort to improve moral conditions among employees was held justified. See 
38 Harv. L. Rev. 115. 

20 Cf. Morris v. McCutcheon, 213 Pa. St. 349, 62 Atl. 982 (1906). 

21 It might be urged that the plaintiff had in equity a lien on the property of 
the corporation. It has been held that equity to accomplish justice may disregard 
the corporate fiction. First Nat. Bank v. Winchester, 119 Ala. 168, 24 So. 351 
(1898). Cf. Home Fire Ins. Co. v. Barber, 67 Neb. 644, 670, 93 N. W. 1024, 1032 
(1903). The same result might possibly be reached while maintaining the fiction 
inviolate, on an analogy to the argument that where the majority stockholders 
give a mortgage of corporate property in their own names, there may be said to be 
an equitable mortgage because of the control over the property arising from the 
fact that equity would specifically enforce the implied contract that the purported 
mortgagors shall so act as to secure to the plaintiff a mortgage in proper form. 
This result at least has been reached in the mortgage cases where all the stock- 
holders consented. First Nat. Bank v. Winchester, supra. But complications as 
to the rights of the minority stockholders might arise in the Ward case upon this 
interpretation. 

22 See Harlan F. Stone, “ The Nature of the Rights of the Cestui Que Trust,” 
17 Cor. L. Rev. 467, 475. 

23 As to the genesis of the legal action, see F. B. Sayre, supra, 36 Harv. L. 
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the extent of the two doctrines are very different. The equitable remedy 
applies only to specifically enforceable contracts dealing with a par- 
ticular res, binds all except boma fide purchasers, and gives damages 
only where, as in the Ward case by the destruction of the property, 
relief in specie has become impossible; the legal action applies to all 
contracts, recognizes many circumstances as constituting justification, 
and gives damages as the usual relief. The former emphasizes the 
unjust enrichment of the defendant, and the latter the damage to the 
plaintiff; but the underlying principles. of the two are substantially 
similar, and the tendency of the law will probably be toward their 
closer codrdination.** Certainly the unified and harmonious develop- 
ment of this as yet somewhat vague field of the law is much to be 
desired. 





STATE AND FEDERAL CONTROL OF RAILROAD BuILDING. — One of 
the new functions of the Interstate Commerce Commission is that of 
passing on applications for certificates of convenience and necessity 
permitting the construction, extension, and abandonment of railroads. 
Uncontrolled railroad building in the past has often resulted in needless . 
duplication of facilities. The power to prevent promiscuous construc- 
tion of railroads was an essential part * of the post-war program which, 
in the Transportation Act of 1920, placed the great majority of the 
railroads under the “ fostering guardianship ” * of the Interstate Com- 
merce Commission. 

An existing interstate carrier contemplating building new lines must 
ordinarily obtain from the Commission the certificate required by 
Section 1 (18) * of the amended Interstate Commerce Act. The ap- 
proval of the Commission has been held to be a necessary condition 
precedent even though only intrastate commerce will move over the 
new tracks.* In a few instances, however, the only restraints are those 





Rev. 663-666. For a general discussion of the development of the equitable 
temedies, see A. W. Scott, “ The Nature of the Rights of the Cestui Que Trust,” 
17 Cor. L. Rev. 269; H. F. Stone, “ The Nature of the Rights of the Cestui Que 
Trust,” 17 ibid. 467; H. F. Stone, “The Equitable Rights and Liabilities of 
Strangers to a Contract,” 18 ibid. 291. 

24 This is especially true in view of the equitable jurisdiction to enjoin torts. 
Cf. Westinghouse Electric & Mfg. Co. v. Diamond State Fibre Co., supra, note 9. 

1 Unrestricted building would make it possible to disturb the balance between 
the competing systems to be formed by voluntary consolidation under the provi- 
sions of § 5 of the Act. Secondly, the presence of a new competing line would 
interfere with the efforts to build up a weak carrier to yield a fair return. Thirdly, 
the construction of new “ weak-sister ” railroads is contrary to the purpose of the 
Transportation Act to provide for an adequate and well-financed national trans- 
portation system. See Kenneth F. Burgess, “Federal Regulation of Railway 
Management,” 37 Harv. L. Rev. 705, 714. . 

2 The phrase is used by Taft, C. J., in Dayton-Goose Creek Ry. v. United 
States, 264 U. S. 456, 478 (1924). 

8 4x Stat. 477, 1923 U. S. Comp. Strat. Supp., § 8563 (18). The certificate of 
convenience and necessity is now commonly used by the states as a device to 
regulate motor bus transportation. See, e.g., Bush & Sons v. Maloy, 267 U. S. 
317 (1925); Motor Transit Co. v. Railroad Comm., 189 Cal. 573, 209 Pac. 586 
(1922); Cincinnati Traction Co. v. Public Utilities Comm., 111 Ohio St. 681, 146 
N. E. 84 (10924). : 

* Detroit & Mackinac Ry. v. Boyne City, etc. Ry., 286 Fed. 540 (E. D. Mich., 
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imposed by state authorities. The statute expressly leaves to the states 
as a matter for local regulation the construction of short electric rail- 
ways not part of a general steam railroad system, and spur, industrial, 
etc., tracks located wholly within one state.° The line demarking 
“spur” and “ industrial” tracks from “ extensions,” for which a cer- 
tificate must be had, does not always stand out clearly. In the recent 
case of Texas & Pacific Ry. v. Gulf, Colorado & Santa Fe Ry.° the 
Supreme Court held that the exception in favor of local tracks could 
not be construed to apply to a track extending the carrier’s line into 
territory not theretofore served by it.’ Looking to the policy and 
purposes of the Transportation Act as guides for statutory definition, 
the Court interpreted liberally the new authority of the Commission. 
A newly organized railroad company which proposes to construct a 
physically intrastate road and to do only intrastate business may pro- 
ceed on receiving the approval of the state commission. It neither is, 
nor will be, a “ carrier subject to the act ” as defined in Section 1 (1-2). 
Even if the new company is organized and controlled by existing inter- 
state carriers, it has been held that the corporate entity will not be 
disregarded to bring the tracks within the jurisdiction of the Commis- 
sion as an extension.® A difficulty exists in determining whether a 
railroad will be of this solely intrastate character only. Franchise 
limitations are admissible to prove that it will confine itself to local 
business. Testimony of officials as to the type of business contemplated 
should be closely scrutinized, in view of the fact that few railroads do 





1923). In the Los Angeles Passenger Terminal Cases, 264 U.S. 331 (1924), it was 
held that an order of a state commission for the erection of a union station could 
not be enforced because the Interstate Commerce Commission had not issued a 
certificate of convenience and necessity for the construction of the necessary tracks. 
The statute does not give the Commission authority to compel the building of 
new tracks, however. Cf. 100 I. C. C. 421 (1925). 

5 See 41 Strat. 477, 1923 U. S. Comp. Star. Supp., § 8563 (22). Four other 
sections of the Transportation Act contain exceptions in favor of local electric 
railways. For a construction of similar provisions in regard to the jurisdiction of 
the Labor Board, see Locomotive Engineers v. Spokane & Eastern R. R., 1 U. S. 
R. R. 53 (1920), FRANKFURTER, CASES UNDER THE INTERSTATE CoMMERCE ACT, 
2 ed., 6. 

Spur, industrial, team, switching, and side tracks are included in the provisions 
of paragraph 22. This portion of the paragraph was applied in El Dorado & 
Wesson Ry. v. Chicago, R. I. & P. Ry., § F. (2d) 277 (8th Cire., 1925); C. C. C. 
& St. L. Ry. v. Commerce Comm., 315 Ill. 461, 146 N. E. 606 (1925); People 
ex rel. Public Service Comm. v. New York Central R. R., 233 N. Y. 133, 135 
N. E. 195 (1922). 

6 U. S. Sup. Ct., Oct. Term, 1925, No. 417. For the facts of this case, see 
Recent CAsEs, infra, p. 783. 

7 The language includes a case where the territory entered was not already 
served by another carrier. In Marion & Eastern R. R. v. Missouri Pacific R. R., 
149 N. E. 493 (Ill., 1925), the proposed track was held to be an extension because 
it directly invaded the field of a competing carrier. 

8 ar Stat. 474, 1923 U. S. Comp. Star. Supp., § 8563 (1-2). The Commission 
has dismissed an application on the ground that intrastate commerce only would 
be involved. Application of Grand Prairie & Northern Ry., 76 I. C. C. 437, 440. 
See Texas v. Eastern Texas R. R., 258 U. S. 204 (1922), noted in 1 Tex. L. 
REv. 97. 

® Smyth v. Asphalt Belt R. R., 292 Fed. 876 (W. D. Tex., 1923). Cf. Pull- 
man’s Palace Car Co. v. Missouri Pacific R. R., 115 U. S. 587 (1885); Georgia, 
S. & F. Ry. v. Georgia Public Service Comm., 289 Fed. 878 (N. D. Ga., 1923). 
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not engage in interstate commerce *° and that there is a temptation 
to seek to avoid the jurisdiction of the Federal Commission."* 

Even if the new company intends to participate in interstate, as well 
as intrastate, commerce, the decisions thus far have held that the 
requirements for certificates of convenience and necessity for construc- 
tion do not apply to it. In Texas & New Orleans R. R. v. North Side 
Belt Ry.” an injunction restraining construction was refused on the 
ground that the new company was not subject to federal regulation 
until it offered to carry interstate goods or passengers. While under- 
standable in the light of the opposition to centralized federal control,** 
the decision is in direct contrast with the liberal construction adopted 
by the Supreme Court in the Texas & Pacific Ry. case. The guides to 
which a court may properly look in resolving a statutory ambiguity 
indicate that this limitation on the jurisdiction of the Commission is 
unwarranted. First, it is apparent from the remarks of the framers 
and from the changes made in the text that Congress understood the 
statute to cover this case.** Second, a similar interpretation has been 
taken by the carriers and the Commission. A considerable number of 
applications made on behalf of railroads similar to that in the North 





10 Belt and terminal railways have frequently been held to be subject to 
federal railroad regulation. United States v. Brooklyn Eastern Dist. Terminal, 
249 U. S. 296 (1919); Belt Ry. of Chicago v. United States, 168 Fed. 542 (7th 
Circ., 1909) ; Chicago & E. I. Ry. v. Chicago Heights Terminal, 317 Ill. 65, 147 
N. E. 667 (1925); Cott v. Erie R. R., 231 N. Y. 67, 131 N. E. 737 (1921). Cf. 
McMahon v. Montour R. R., 128 Atl. 918 (Pa., 1925). See VANDERBLUE & 
BurGEss, RAILROADS, 295. 

11 Certainly it seems improper to “ presume” that a railroad which at the 
time of construction has not secured the approval of the Commission will do only 
local business. Nevertheless, this was one of the reasons given for denying the 
injunction in Smyth v. Asphalt Belt R. R., 292 Fed. 876 (W. D. Tex., 1923). The 
railway there in question has since applied to the Commission for perntission to 
engage in interstate commerce. 

12 8 F. (2d) 153 (S. D. Tex., 1925). For the facts of this case, see RECENT 
Cases, infra, p. 783. Accord, Smyth v. Asphalt Belt R. R., 292 Fed. 876 (W. D. 
Tex., 1923); Re Utah Terminal Ry., 1920E P. U. R., 552. 

13 Those portions of the Transportation Act giving the Federal Government 
control of matters hitherto within the states’ powers have been criticized by the 
state utilities commissioners. Judge George W. Anderson in 1920 proposed to 
them that the Act be amended so that the states could exercise their former 
powers, with a guarded right of review in the Commission. See 1920 PROCEEDINGS, 
NATIONAL ASSOCIATION OF Rattway & UTILITIES COMMISSIONERS, 32. In 10924 
the president of the national association advocated the abolition of certificates of 
convenience and necessity. A resolution was unanimously passed urging that the 
law be amended to restore to the states the authority relative to such certificates 
which was enjoyed by them prior to 1920. See 1924 ibid. 17, 240. 

14 Senator Cummins in reporting the bill said: “We propose here to grant to 
a governmental body the right to survey the situation and then say, as to a rail- 
road which is to be a common carrier and to be engaged in interstate commerce, 
whether . . . it is a fair and reasonable venture.” See MacVreaGu, TRANSPORTA- 
TIon AcT, 221. The change in the text is indicated by Representative Esch, “ The 
House bill . provided that the authority of the commission over the construc- 
tion and abandonment of railroads shall not extend to any line located, or to be 
located, wholly within one State. ... The Senate amendment specified that the 
authority should not extend to side tracks . . . located, or to be located, wholly 
within one State. Section 402 of the conference bill adopts the Senate proviso.” 
See MacVEAcH, oP. cit. 210. 
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Side Belt case have been filed and acted upon.’® Third, two related 
sections, important when new railroads are being constructed, concern- 
ing security issues,‘* and the retention of excess earnings,’’ expressly 
apply to such embryonic railroads. Fourth, the very purpose of the 
section is to give the Commission power to prevent the construction of 
unnecessary interstate carriers. While the North Side Belt road could 
still be forbidden to participate in interstate commerce, yet practically 
the Commission would be loath to withhold permission from a railroad 
already built, which it might easily do if the project existed on paper 
only.** The broader construction suggested is not open to the objec- 
tion that it raises constitutional doubts. While the construction of a 
railroad is not itself interstate commerce, if it is preliminary to inter- 
state commerce, Congress has power to regulate it under the Com- 
merce and “ necessary and proper ” clauses.’® 

In practice, the state commissions control the construction of rail- 
roads more frequently than in the exceptional cases above noted. As 
part of a broad plan for codperation between federal and state authori- 
ties, applications for certificates of convenience and necessity are re- 
ferred to state commissions as much as possible.*® They are given 
opportunities to conduct hearings, participate in joint hearings, and 
make recommendations.** The ultimate decision rests with the Inter- 





15 From 1920 to 1925 the Commission acted on at least 47 appplications from 
railroad companies not theretofore subject to its control. A few of the proposed 
lines were physically interstate. The great majority of applicants were similar to 
the North Side Belt Company. Following is an analysis of these applications: 

(a) No state recommendations made, 28; state recommendations made, 19; 
recommendations followed by the Commission, 15; not followed, 4 (denied in 
all, 4). 

(b) Certificate granted where applicant was already licensed by state, 5; cer- 
tificate denied but later granted, 2; certificate denied, 2. 

16 gr StaT. 494, 1923 U. S. Comp. Star. Supp., §8592a (1). The constitu- 
tionality of the provisions for regulation of a company not yet engaged in actual 
operation was upheld in Public Service Comm. v. Northern Central Ry., 146 Md. 
580, 127 Atl. 112 (1924). 

17 ar StaT. 488, 1923 U. S. Comp. Stat. Supp., § 8583 a (18). 

18 In Application of Utah Terminal Co., 72 I. C. C. 89, 94 (1922), the fact 
that the railroad was in operation, construction having been pushed ahead with 
state permission, was said to be entirely irrelevant. At that time the application 
to engage in interstate commerce was denied, but it was later granted. See 79 
I. C. C. 187 (1923). See Kenneth F. Burgess, supra, 37 Harv. L. Rev. at 713. 

19 U. S. Const., Art. I, § 8. 

20 Although chiefly concerned with the adjustment of intrastate and interstate 
rates, the plan specifically recommends that state commissions hold hearings on 
applications for certificates of convenience and necessity. The results apparently 
have been very satisfactory. See 35 Ann. Rep., I. C. C. 17; 36 ibid. 8, 234; 
37 ibid. 4; 38 ibid. 3; 39 ibid. 274. See also 1924 ProcreEpincs, NATIONAL Asso- 
CIATION OF Rattroap & UTILITIES COMMISSIONERS, 32, 35. 

21 The following figures are compiled from the reports of the Commission: 

Year Applic. Withdrawn or Total Ba Gs ee State 
dismissed heard hearings hearings 
10 69 54 
12 88 64 
16 100 82 
15 105 60 
45. 152 _98. 
5 68 514 358 156 

As to the conduct and procedure of the hearings, see 39 Ann. Rep., I. C. C. 

274-277. 
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state Commerce Commission, but ordinarily there is no conflict of 
opinion. This unofficial arrangement, by which authority is voluntarily 
delegated and voluntarily accepted, not only averts litigation but also 
leaves to those best qualified the decision in essentially local matters. 





LIABILITY OF STOCKHOLDERS TAKING Stock AT A DiscouNnT To Pay 
THE PAR VALUE.— Not infrequently have corporations issued par value 
stock at a discount or under some arrangement by virtue of which the 
subscriber receives the stock as fully paid and not further assessable, 
although he has not given in exchange an equivalent of its par value in 
money or money’s worth. The great weight of authority holds that 
under such circumstances one who subsequently becomes a creditor of 
the corporation without knowledge of this limitation of the subscrib- 
er’s liability can force the latter to pay up to the full par value of his 
shares despite any agreement by the corporation to the contrary.’ This 
result has been reached quite apart from any legislative prohibition 
upon the issue of shares at a discount, and has been explained upon 
two different theories. 

The theory first developed was that the capital stock of the corpora- 
tion constitutes a trust fund which must be administered for the benefit 
of its creditors.? This theory has been severely criticized not only be- 
cause of the very anomalous nature of the “trust” but also because 
the theory fails to explain many of the decisions.® 

The second theory bases the creditor’s recovery upon principles of 





1 Camden v. Stuart, 144 U. S. 104 (1895); Scovill v. Thayer, 105 U. S. 143 
(1890) ; Downer v. Union Land Co., 133 Minn. 410, 129 N. W. 777 (1911). 

2 This trust fund theory was first stated by Story, J., in Wood v. Dummer, 
3 Mason 308 (C. C. D. Ind., 1824), and was adopted by many courts. Scovill v. 
Thayer, 105 U. S. 143 (1890); Holcombe v. Trenton Co., 80 N. J. Eq. 122, 82 
Atl. 618 (1912). 

3 It seems impossible to find any trust res. It is clear that the legal title to 
the stock itself does not remain in the corporation, nor has the corporation any 
enforceable chose in action against the subscriber. Great Western Mfg. Co. v. 
Harris, 128 Fed. 321 (7th Circ., 1903). See Scovill v. Thayer, supra, at 154. If 
the corporation did have such a res, it seems that it would pass to its trustee in 
bankruptcy, but it has been held that he is not a proper person to maintain an 
action against the subscriber. Courtney v. Georger, 228 Fed. 859- (2nd Circ., 
1915). See 29 Harv. L. Rev. 854. Before insolvency the corporation may gener- 
ally dispose of its capital assets as it sees fit without regard to its creditors; the 
trust arises only upon the event of insolvency. Coleman v. Hagey, 252 Mo. 102, 
158 S. W. 829 (1913). Such spontaneous generation is not normally found in the 
law of trusts. After insolvency, the corporation, like a natural person, may, in 
the payment of its obligations, prefer whichever creditors it wishes to the exclusion 
of others, even though they be also stockholders. McDonald v. Williams, 174 U. S. 
3907 (1899); Terhune v. Weise, 132 Wash. 208, 231 Pac. 954 (1925). Were the 
creditors truly cestuis que trust, it would seem that the fund would have to be 
administered equally for the benefit of all. It is interesting to notice that some 
early cases, accepting the trust fund theory as a sound starting point, reached the 
Opposite conclusion. Beach v. Miller, 130 Ill. 162, 22 N. E. 464 (1889). See 15 
Harv. L. Rev. 409. But since this result was in fact undesirable, these cases were, 
as above indicated, soon overruled. See 25 Harv. L. Rev. 278. It would seem 
further that upon this theory there is no reason for limiting recovery to subse- 
quent, rather than prior, creditors. See the dissenting opinion of Fuller, J., in 
Handley v. Stutz, 139 U. S. 417, 438 (1891). 
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deceit. It is said that where a statute requires the corporation to issue 
a statement as to the amount of the capital stock issued, or where the 
corporation does in fact make such a statement and the subscriber’s 
shares are part of that issue, by accepting the stock as fully paid when 
in fact it is not, the subscriber participates in a representation by the 
corporation that the equivalent of the par value has been paid in. The 
creditor, if subsequent and without notice of the fact that it has not 
been so paid in, is assumed to rely upon this representation.’ Conse- 
quently when the corporate assets fail to meet his claims, the creditor 
can proceed in a common law action of deceit against the subscriber 
and force him to pay up to the par value. The soundness of this theory 
depends primarily upon the truth of the assumptions that there is such 
a representation and that there is reliance thereupon by the creditor. 
It is difficult to see how a mere statement of the amount of shares issued 
amounts to a representation that the equivalent of the par value thereof 
has been received. And even if there is such a representation, it may 
well be doubted that as a matter of business practice the creditors 
rely upon it.® 

It would seem therefore that logically, apart from legislative require- 
ment that an equivalent of the par value be received, this right of the 
creditor to force the subscriber to pay up the full par value despite 
the agreement of the corporation to the contrary, should be denied, as 
has been done in New York‘ and in the earlier English cases.* 

Frequently, however, there is a constitutional ® or statutory *° pro- 
vision that a corporation shall not issue par value stock except for an 
equivalent in money or money’s worth.** These statutes normally do 
not provide what shall happen in event of the violation of this provi- 





4 Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 50 N. W. 1117 
(1892) ; Downer v. Union Land Co., supra, note 1. 

5 There need be no affirmative allegation by the complaining creditor that he 
did in fact so rely, and if the defendant subscriber seeks to defend upon the ground 
that there was no such reliance, the burden of allegation and of proof are upon 
him. See Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 198, 50 N. W. 
1117, 1121 (1892). If it were required that the creditor allege and prove the 
representation and reliance in each case, there would be no quarrel with this theory. 

6 When a person becomes a creditor of a corporation, what ke is concerned with 
is financial capacity of the corporation as of that date. Even if the full equiva- 
lent of the stock had been received, it may well have been dissipated before that 
time. Consequently the amount of capital stock issued is not considered an 
important item when the financial standing of a corporation is being investigated. 
See GERSTERBERG, FINANCIAL ORGANIZATION AND MANAGEMENT OF BUSINESS, 414. 

“T am strongly of the opinion that the amount of capitalization of a company 
affords little basis for an estimate of the financial standing of the company. We 
have many companies whose profitable business has made them strong financially 
where their capitalization is very small, and we have others whose capitalization 
reaches into the millions and no one pretends to rely upon that fact as a basis of 
credit or an estimate of the actual financial strength of the company.” Kunz v. 
National Valve Co., 29 Ohio C. C. 519, 531 (1907). 

7 Southworth v. Morgan, 205 N. Y. 293, 98 N. E. 490 (1912). 

8 In re Ince Rolling Mills Co., 23 Ch. Div. 545 (1882); Guest v. Worcester 
R. R., L. R. 4 C. P. 9 (1868). 

8 1901 Axa. Const., § 234. 

10 ro2r Car. Crvm Cope, § 359; 1913 N. D. Crvimz Cope, § 4527; 1923 Wis. 
Srat., § 182.06. 

11 The common provision reads: “ No corporation shall issue stocks or bonds 
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sion; but they do give to the court an additional means of imposing 
liability. The statute, despite its wording, cannot be construed as mak- 
ing the entire transaction void ** or voidable,’* for this would deny the 
creditors any protection. The corporation, however, by so issuing the 
stock, has done an act declared illegal by statute, and the subscriber 
has participated in this wrong. It now remains for the court to apply 
a proper remedy: this can be accomplished by allowing the transaction 
of issue to stand and by striking down as illegal the agreement limiting 
the liability of the subscriber to less than the par value of the stock.’* 

Upon the logical application of this theory, is the class of persons 
who are to be allowed to take advantage of this striking down of the 
illegal agreement to be limited to subsequent creditors without notice? 
There is nothing in many of these enactments that indicates in any way 


. that it shall inure to the benefit of such creditors rather than of anyone 


else. If the class is so limited, it is only upon considerations involved 
in one of the two previously mentioned theories. Hence if the courts 
now wish to base their results upon the legislative prohibition, it is 
submitted that under the usual statute a consistent application of this 
theory demands in the first place that all creditors, prior or subsequent, 
with or without notice, should be allowed to recover;*® and, further, 
that this remedy should be applied at the instance of anyone, even 
though he is not a creditor of the corporation, if in fact it will be to his 
advantage so to apply it. In a recent case the subscriber gave to the 
corporation his check for the par value of the stock subscribed for, 
subject, however, to an agreement by the corporation that it would not 
cash the check until a certain oil well was completed. Although the 


well was never completed, the corporation indorsed the check to the 
plaintiff, who, though not a holder in due course, was allowed to recover 
against the subscriber *° despite the further fact that the corporation 
was not insolvent. This case raises the further question whether the 
corporation itself might not recover the par value despite its own agree- 
ment to the contrary. Logically it should be able to do so,” and such 





except for money, labor done, or money or property actually received; and all 
fictitious increases of stock or indebtedness shall be void.” 

12 Tf the entire transaction were considered void, the subscriber would never 
have been a stockholder in the first place, and consequently he would be under 
no obligation to complete payment. The courts have refused to allow the sub-, 
scriber thus to take advantage of his participation in a violation of the statute. 
Minge v. Clark, 203 Ala. 189, 82 So. 439 (1919). ¥ 

13 The power simply to avoid the entire transaction would avail the creditor 
nothing; for he would have either to avoid it im toto, which would terminate any 
liability on the part of the subscriber, or to affirm it im toto, in which case the 
subscriber’s liability would be limited by the original agreement of the corpora- 
tion. See Southworth v. Morgan, supra, note 7. 

14 See Edward H. Warren, “ Progress of the Law, Corporations,” 34 Harv. 
L. Rev. 282, 287. 

15 Cf. Lewisohn v. Stoddard, 78 Conn. 575, 63 Atl. 621 (1906). 

16 Fayette Nat. Bank v. Meyers, 277 S. W. 292 (Ky., 1925). For the facts of 
this case, see Recent CASES, infra, p. 772. 

17 Since the plaintiff in the instant case was not a holder in due course, his 
rights against the defendant can be no greater than those of his assignor, the cor- 
poration. Consequently in allowing him to recover, the court necessarily implies 
that the corporation itself could likewise have recovered against the subscriber. 
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a recovery by the corporation would be in harmony with the policy of 
these statutes.** However, it is probable that, since to allow such re- 
covery would reach a result contrary to numerous cases, courts may 
refuse to do so.’® 





DamMAcEs: OBJECTIVE DETERMINATION OF THE VALUE OF THE UsE 
or A CHATTEL. — Where an injury to a chattel which does not cause its 
total destruction results in the loss of its use for a period, the owner 
may recover the value of this use. On the question of the measure of 
damages in such a case, however, two conflicting theories are found in 
the decisions. The first seeks to compensate the particular plaintiff 
for the loss he has actually sustained, in the light of the evidence as to 
his probable use of the property.2 The second calculates the damages 
on the best possible use which could be made of the chattel by its owner, 
indemnifying him for the objective loss which the defendant has caused.* 

These theories are perhaps most clearly presented in the cases in- 
volving the loss of the use of a vessel, and the necessity of a choice 
between them is illustrated by the vacillating course of the English 
decisions on this point. In the first leading case, The Argentina,* re- 
covery of the rental value was allowed for the loss of use of a vessel 
customarily let out to hire. The same recovery in such a case would 
be allowed under either theory, but the court seems to have gone mainly 
on the ground of compensating this plaintiff for his actual loss. Subse- 
quently, in The City of Peking,® the view taken by the Privy Council 
was that damages for detention could be recovered only where an actual 
pecuniary loss resulting therefrom was shown. Then came The Gretna 
Holme® and The Mediana,' laying down the broad principle that a 
plaintiff should recover the objective value of the vessel’s use, inde- 
pendent of any particular use intended, and regardless of whether or not 
the vessel would have been used at all. These cases were regarded as 
settling the English law and were followed by later English decisions * 





18 The purpose of these statutes is that the amount of money received should 
equal the par value of the stock issued. It would seem that to allow the corpora- 
tion itself to force the subscriber to pay up the entire par value despite its agree- 
ment to the contrary would be a most direct method of accomplishing this result. 

19 See cases cited in note 3, supra. Furthermore, since the corporation and 
the subscriber have equally violated the statute, it is believed that the court’s 
reaction would be to leave the parties as they are and to refuse to aid one at the 
‘expense of the other. 

1 See 2 SepGwick, DAMacEs, 9 ed., § 4354; 4 SUTHERLAND, Damaces, 4 ed., 
§ 1100. Accordingly, the loss of the use of a vessel is a proper element of damage 
in admiralty. The Potomac, 105 U. S. 630 (1881) ; The Brand, 224 Fed. 391 (3rd 
Circ., 1915). See 2 SEDGWICK, op. cit., $593; 5 SUTHERLAND, op. cit., § 1292. See 
The Vitruvia, Sc. L. T. 400 (1923), discussed in 96 Cent. L. J. 370. Demurrage 
is not recoverable, however, in a suit for collision where the vessel when injured 
was at her dock undergoing repairs, as there would then be no loss of use. The 
Wm. M. Hoag, tor Fed. 846 (D. Ore., 1900). Cf. The Sequoia, 132 Fed. 625 
(N. D. Cal., 1904). 

2 See The Susquehana, 134 L. T. R. 45 (C. A., 1925). 

8 The Mediana, [1900] A. C. 113. See 2 SepGwick, op. cit., § 243 b. 

4 14 App. Cas. 519 (1889). 

5 15 App. Cas. 438 (1890). See 5 SUTHERLAND, op. cit., § 1292. 

6 [1897] A. C. 596. 7 [1900] A. C. 113. 

8 The Marpessa, [1907] A. C. 241; The Astrakan, [1910] P. 172. 
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until-1922 when, in The Valeria, the language of the court intimated 
a return to the original English view. In a recent case, The Susque- 
hana,’® the Court of Appeal seems to have departed entirely from The 
Mediana and the line of authority following it in refusing compensation 
for the loss of use because the plaintiff would under no circumstances 
have rented out the vessel. 

The theory of compensation for the objective value of the plaintiff’s 
right of use, which is followed by most of the American authorities, 
seems to be the sounder. The value of a chattel lies in the value of 
the rights incident to its ownership. Thus an owner who is deprived of 
the use of his vessel has had taken from him one of such rights, and 
should recover the objective value of this right. The liability of the 
wrong-doer results from his putting it out of the power of the owner 
to use his vessel as he sees fit,‘* and the fact that the owner would not 
actually have used it does not affect the value.* Where the injured 
vessel is replaced by a substitute, whether hired or owned by the libel- 
lant himself,1* the recovery is the same.** The owner of an article of 
luxury which is devoted solely to personal pleasure should recover for 
the loss of its use.® It is not for the defendant to say that the owner 
has suffered no pecuniary damage, since the owner had the right to 
change his mind at any moment and use his chattel for pecuniary 
gain.1® Similarly, for loss of his time, a plaintiff should be able to 
recover its highest value; and the defendant should not be allowed to 
defend by showing that the plaintiff had no intention of working and 
would have earned nothing.’* 





9 [1922] 2 A. C. 242. 

10 134 L. T. R. 45 (C. A., 1925). For the facts of this case, see RECENT CASES, 
infra, Dp. 773. 

11 The Astrakan, [1910] P. 172. Here the principles laid down in The Mediana 
were applied to the case of a warship, and the Danish government allowéd to 
recover for loss of use without showing that it had any need of the vessel at all. 
See 5 SUTHERLAND, OP. cit., § 1292. 

12 “Tf a person takes away my chair, he cannot diminish the damages by 
showing that I did not usually sit in that chair, or that there were plenty of other 
chairs in the room.” This is the often quoted illustration which -was put by 
Lord Halsbury in The Mediana, supra, at 117. See 1 SEpGWICK, op. cit., § 243 a. 

13 The State of California, 54 Fed. 404 (oth Circ., 1893) ; New Haven S. Co. v. 
Mayor, 36 Fed. 716 (S. D. N. Y., 1888). See The North Star, 140 Fed. 263, 265 
(W. D. N. Y., 1905). 

14 There may be a recovery for loss of use, even though it appears that the 
work which the injured boat would have done, was done by another boat owned 
by the libellants which was without employment. The Favorita, 18 Wall. (U. S.) 
598 (1873); The Cayuga, 7 Blatchf. 385 (C. C. E. D. N. Y., 1870); The Osceola, 
34 Fed. 921 (E. D. N. Y., 1888); The Providence, 98 Fed. 133 (1st Circ., 1899). 

15 The plaintiff should recover for the deprivation of the use of his automobile 
whether or not he hires a substitute. Perkins v. Brown, 132 Tenn. 294, 177 S. W. 
1158 (1915); Murphy v. N. Y. City Ry., 58 Misc. 237, 108 N. Y. Supp. rozr 
(1908). See 21 Harv. L. Rev. 445. Contra, Hunter v. Quaintance, 168 Pac. 918 
cee 1917). Cf. Cook v. Packard Motor Car Co., 88 Conn. 590, 92 Atl. 413 

1914). 

16 Although the owner of a pleasure yacht had no intention of employing’ it 
for profit, he was at liberty to do so at any time, and should be able to recover 
for loss of its use, the market hiring value. The Lagonda, 44 Fed. 367 (E. D. 
N. Y., 1890). Cf. Fisk v. City of New York, 119 Fed. 256 (S. D. N. Y., 1902). 

17 See Missouri R. R. v. Flood, 35 Tex. Civ. App. 197, 79 S. W. 1106 (1904). 
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Accepting the theory of “ objective compensation,” the further ques- 
tion arises as to what evidence is admissible to determine this objective 
value. If the vessel had a market rental value, this would obviously 
be the best evidence of the value of its use ‘* and other evidence should 
be inadmissible.‘ Where there is no market, evidence of the former 
average net earnings, provided they are sufficiently regular and constant, 
may be received as bearing on the value of her use.*° As a last resort, 
in the absence of other evidence of the vessel’s earning capacity, it has 
been said that interest on the value of the vessel is allowed as the best 
measure of the value of its use.” 





FEDERAL TAXATION OF INCOME AS AFFECTED BY COMMUNITY 
OwnersHip.—In United States v. Robbins: the United States 
Supreme Court was faced by the problem whether, under the Revenue 
Act of 1919,” the entire gross income could be assessed against a 
husband in California, one of the community property states. An 
elaborate opinion in the district court * had held that at least since the 
passage of the California Act of 1917 * the wife had a vested interest 
in the community property in California, and that therefore the husband 





That a plaintiff has been paid by his employer regardless of his loss of time will 
not prevent his recovering the value of the time. See Nashville R. R. v. Miller, 
120 Ga. 453, 457, 47 S. E. 959 (1904). That a plaintiff has not paid a surgeon’s 
bill which has become barred by the statute of limitations, will not prevent his 
recovering the amount of the bill from a wrong-doer. Muller v. Kuhn, 509 Ill. App. 
353 (1895). A plaintiff may recover compensation for physician’s or nurse’s 
services though such services were rendered gratuitously. See Dean v. Wabash 
R. R., 229 Mo. 425, 444, 129 S. W. 953, 958 (1910). Where a plaintiff seeks to 
recover for loss of goods, the fact that he had contracted to sell them at a price 
below their market value, would not alter the amount which he was entitled to 
recover. Rodocanachi v. “Ailburn, 18 Q. B. D. 67 (1886). 

18 The Conqueror, 166 U. S. r10 (1896); Southern Ry. v. Reeder, 152 Ala. 
227, 44 So. 699 (1907). Cf. Cardozo v. Bloomingdale, 79 Misc. 605, 140 N. Y. 
‘Supp. 377 (1913). 

19 Similar vessels belonging to different owners may bring in entirely different 
amounts of profit, yet the objective value of the use of the vessels is the same in 
either case. The Emma Kate Ross, 50 Fed. 845 (3rd Circ., 1892). The measure 
of damages for wrongful detention of land is not the actual yield or income of 
the property but the fair annual rental value. Bradley v. Brown, 86 Ia. 350, 53 
N. W. 268 (1892). See 3 Szpcwick, op. cit., $908. It is to be noted, however, 
that the loss of the use of a chattel may also cause the loss of the use of other 
property or loss of the owner’s time, all of which may be proved as additional 
elements of damage, provided they were proximately caused by the defendant and 
are sufficiently certain. See Parks v. Sullivan, 46 Colo. 340, 342, 104 Pac. 1035, 
1036 (1909). 

20 The State of California, supra, note 13; The Tremont, 161 Fed. 1 (oth Circ., 
1908); The Europe, 190 Fed. 475 (oth Circ., 1911); The Bulgaria, 83 Fed. 312 
(E. D. N. Y., 1897); The North Star, supra, note 13; The Marie Palmer, 173 Fed. 
569 (E. D. Pa., 1909). Earnings of a fishing vessel may be too uncertain to be 
admissible. The Menominee, 125 Fed. 530 (E. D. N. Y., 1903). 

21 Great Lakes Towing Co. v. Kelley Transp. Co., 176 Fed. 492 (6th Circ., 
1910). 

1 46 Sup. Ct. Rep. 148 (1926). 

2 40 Strat. 1057, 1919 U. S. Comp. Stat. Supp., §§ 63364, 63363 ee. 

8 5 F. (2d) 690 (D. Cal., 1925). 

4 1917 Car. Srat., c. 580. 
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could not be required to file a return on the whole of the income 
accruing to the community. The Supreme Court, in an opinion by 
Mr. Justice Holmes, reversing the judgment, held that (1) the wife 
had a mere expectancy, and (2) even assuming her interest to be vested, 
Congress may still tax the husband for the whole. 

Should the California wife properly be treated as having a mere 
expectancy? 

The nature of the wife’s interest in community property, over which 
everywhere the husband has almost absolute power of disposition, has 
occasioned endless dispute, because of an attempt by the courts * and 
writers to explain an alien mode of ownership by terminology applic- 
able only to common law tenancies. Thus, it is not surprising to find 
that even a scholarly analysis of the decisions in the several states 
indicates the existence of many cases® which fail to support this 
common law rationalization of a hybrid civil law property interest.’ 
When the western states changed from the Spanish to the common 
law, they protected the few doctrines retained by endless statutory 
regulation, codified by eight different legislatures and subsequently 
interpreted by judges trained in the common law. Nowhere has the 
confusion thus engendered been more keenly felt than in California. 
In the teeth of constant legislative enactment * ever more carefully 





5 See, e.g., La Tourette v. La Tourette, 15 Ariz:-200, 137 Pac. 426 (1914), 
where a community estate is said to be like an estate by the entirety. See the 
comment of Atty. Gen. Stone, IV-1 C. B. 20, 24. 

6 See Alvin E. Evans, “ The Ownership of Community Property,” 35 Harv. 
L. Rev. 47, in which the author develops a classification based upon four cate- 
gories: (1) the California, or Single Ownership Theory, (2) the Washington, or 
Entity Theory, (3) the Idaho, or Double Ownership Theory, and (4) the Texas, 
or Trust Theory. Under the Single Ownership Theory, courts yet hold that com- 
munity property taken in the name of the wife is liable for the ante-nuptial debts 
of the wife, Van Maren v. Johnson, 15 Cal. 308 (1860) ; that a conveyance of real 
estate made by the husband alone is voidable-at the elegtion of the wife, Goodrich 
v. Turney, 44 Cal. App. 516, 186 Pac. 806 (1920); and since 1917 Cav. STrar., 
c. 589, the wife need pay no succession tax on coming into her half share on the 
decease of her husband. Under the Entity Theory, courts yet hold that the wife, 
title to real estate being in her name, can convey to a bona fide purchaser despite 
an attachment of record against the land for a community debt, Anders v. Bouska, 
61 Wash. 393, 112 Pac. 523 (1910); and that the husband can alienate land to a 
bona fide purchaser for value without notice of the marital relation, if the wife 
is out of the state, Sadler v. Niesz, 5 Wash. 182, 31 Pac. 630 (1892). Under the 
Double Ownership Theory, courts yet hold that community property can be taken 
for the debts of the husband whether they arise from contract or tort, Holt v. 
Empey, 32 Ida. 106, 178 Pac. 703 (1919); Villescas v. Arizona Copper Co., 20 
Ariz. 268, 179 Pac. 963 (1919); and it has been said that a wife predeceasing her 
husband left no estate though they had been possessed of community property at 
the time of her death, Glover v. Brown, 32 Ida. 426, 184 Pac. 649 (1919); and 
under 1919 Ipa. Comp. Srart., § 7803, if the wife die intestate, no administration 
of the estate is necessary to pass her half to the husband. Under the Trust Theory, 
the Texas courts have not always been consistent in the expression of the doctrine 
or its application. See Burnham v. Hardy Oil Co., 108 Tex. 555, 195 S. W. 1139 


(1917). 
7 For an historical account, see Scuomipt, Crvm Law or Spain AnD Mexico, 
arts. 40, 51. 


8 1891 Cav. STAT., c. 220, provides that the husband shall have no power to 
make a gift of community property without the written consent of his wife; 1901 
Cay. Srat., c. 190, provides that the husband cannot convey or incumber com- 
munity property in furniture and clothing without the consent of the wife; 1917 
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protecting the interest of the wife, and in effect reversing contrary 
decisions, the courts have stubbornly continued to speak of her interest 
as a mere “ expectancy ” like dower.’ 

Before the Robbins case, the Supreme Court of the United States 
never had occasion to consider the nature of the wife’s interest in 
California community property. But in two cases *° arising in other 
community property states, it treated the wife as having a vested 
interest where her rights and privileges were hardly greater than those 
the California legislature has afforded her. That it is usual for the 
federal courts in determining the nature of a property interest to 
follow the law of the state having created that interest is not disputed." 
But that they are not required so to do, at least where the question is 
one of taxation under a federal statute, has been decided by the 
Supreme Court.’ It is submitted that in view of the conflict in the 
California cases,!* especially since the decisions in most of them nowise 
depended on the declaration of the state court as to the nature of the 
wife’s interest,!* the federal courts themselves should attempt to de- 
termine the real nature of the interest. The circuit court of appeals 
in Wardell v. Blum © and the district court in United States v. Robbins 





Cat. Stat., c. 583, provides that the husband shall not convey or incumber the 
real property, or lease it for more than one year, without the signature of his wife; 
1917 Ca. StaT., c. 589, provides that the wife need pay no state estate tax on 
receiving one-half of the community property upon the death of her husband. 

® See, for the use of such language, Falbrock Irrigation District v. Abila, 106 
Cal. 355, 39 Pac. 794 (1895); Spreckels v. Spreckels, 116 Cal. 339, 48 Pac. 228 
(1897); Spreckels v. Spreckels, 172 Cal. 778, 158 Pac. 537 (1917); Roberts v. 
Wehmeyer, 191 Cal. 601, 218 Pac. 22 (1923). 

10 Warburton v. White, 176 U. S. 484 (1900); Arnett v. Reade, 220 U. S. 311 
(1911). 

11 See McGoon v. Scales, 9 Wall. (U. S.) 23 (1869); Brine v. Ins. Co., 96 
U. S. 627 (1877); De Vaughn v. Hutchinson, 165 U. S. 566 (1897). 

12 In Burk-Waggoner Oil Association v. Hopkins, 46 Sup. Ct. Rep. 48 (10925), 
the question was whether the association could be taxed as a corporation rather 
than a partnership, the state courts of its domicil having consistently held such 
concerns partnerships. The Supreme Court upheld the imposition of a corporation 
tax. If the federal court in applying the federal taxing statutes were bound by 
the state court’s decisions as to the nature of the interest taxed, the state could 
cripple the national taxing power. For instance, by calling all revocable trusts 
non-testamentary, it could enable its citizens to avoid the federal estate taxes. 

18 Two of the more recent cases may be cited as an example of this conflict. 
In Roberts v. Wehmeyer, supra, note 9, the California Supreme Court held that to 
apply 1917 Cat. STAat., c. 583, to community property acquired before the passing 
of the statute would be taking property without due process, as the wife had had 
no vested interest in the property. The same court in Taylor v. Taylor, 192 Cal. 
71, 218 Pac. 756 (1923), held that on dissolution of a community by divorce with- 
out disposition of the community property in the decree, the wife is the owner of 
one-half of the community property as tenant in common with the husband. The 
Attorney General’s opinion confessed inability. “I leave it to others to reconcile 
the decisions in these cases.” IV-1 C. B. 20, 23. 

14 See Robbins v. United States, 5 F. (2d) 690, 700 et seq., where the court 
in examining the California cases concludes that the language used by the Cali- 
fornia courts was in none of them necessary to the decision reached. See also 
IV-1 C. B. 20, 24, where Atty. Gen. Stone says: “In most of the California 
decisions in which it was asserted that the right of the wife is a mere expectancy, 
the same result could have been reached if the court had rested its decision upon 
the view that the wife had a vested interest in the community property. . . .” 

15 276 Fed. 226 (oth Circ., 1921). 
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did just this, and concluded that the wife had a vested interest,*® but 
the Supreme Court in the latter case, disregarding entirely the legisla- 
tive intent 17 as exhibited in the numerous statutes safeguarding the 
wife’s interest, seems to feel that the nomenclature used by the state 
court is of controlling importance.’* It is to be noted, however, that 
the weight of the Court’s opinion is weakened by the fact that it did 
not rest its decision solely upon this ground. 

If the wife in California has a vested interest in community property, 
would it still be possible for Congress to tax the husband for the whole 
of the community income? 

There would seem to be no constitutional objections to taxing the 
use of income rather than the income itself.‘® The desirability of 
such a method of taxation has been urged in fairness to the taxpayers 
of the non-community states. But whatever the propriety of such a 
method of taxation, there remains the question whether Congress has 
intended it under the legislation of 1921 and 1924. The Robbins case 
was decided under the Revenue Act of 1919, which is consistent with 
taxation on income itself or,on the use thereof. But, when passing 
the two subsequent acts, Congress specifically refused to insert a clause 
prohibiting the filing of separate returns in any of the community 
property states;°° though aware that the Treasury Department, on 
advice of the Attorney General, was allowing separate returns in the 
seven community states other than California.2* The substantial re- 
enactment of the 1919 Act without such a prohibitory clause is seem- 
ingly a legislative acceptance of the executive construction, and a tacit 
embodiment of it in the new laws.** If a wife’s interest is substantially 





16 See Robbins v. United States, 5 F. (2d) 690, 692 et seqg., for an exhaustive 
discussion of the nature of the wife’s interest in the several community property 
states. After an examination of the statutes and the cases, the court concludes 
that the wife’s interest in California is as substantial as in most of the other com- 
munity property states, where the interest has been held to be vested. See to the 
same effect, Esmond Schapiro, “‘ Status of Federal Income and Estate Taxes on 
Community Property in California,” 12 Car. L. REv. 99, 100 et seq. 

17 As to the marked disregard of American courts for policy exhibited in legis- 
lation, see Roscoe Pound, “ Common Law and Legislation,” 21 Harv. L. Rev. 383. 

18 “Tf on the whole this motion seems to us to be adopted by the California 
courts it is our duty to follow it. ... We can see no sufficient reason to. doubt 
that the settled opinion of the Supreme Court of California ... is that the wife 
had a mere expectancy while living with her husband.” (Italics ours.) 

19 See 35 Harv. L. Rev. 70, pointing out that almost all state income tax 
statutes include a tax on income from foreign lands— which must clearly be on 
the use rather than the income itself, since a sovereign cannot impose a property 
tax on property beyond its jurisdiction. See also Union Refrigerator Transit Co. 


_v. Kentucky, 199 U. S. 194 (1905); Maguire v. Trefry, 253 U. S. 12 (1920). 


20 See 63 Conc. Rec. 5921. Senator Broussard of Louisiana contended that 
income should be taxed upon the basis of ownership, and Senator Smoot contended 
that it should be on the basis of the receipt of income. See Hearings of the House 
Ways and Means Committee, 68th Cong., rst Sess., pp. 194, 348, 478, and 482. 
Secretary Mellon, urging a change in the law, pointed out that the separate returns 
were costing the Government $9,000,000 a year. 

21 Atty. Gen. Palmer advised that separate returns should be allowed in all 
the community property states save California, where the status of the wife was 
still open to doubt. 32 Op. Atry. GEN. 2098, 435. 

*2 The Supreme Court has held that the repeated enactment of a statute with- 
out substantial change amounts to an implied recognition and approval of the 
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the same in California as in the other community states, and if the 
Acts of 1921 and 1924 are to be construed as tacitly adopting the 
executive practice of permitting separate returns in the other seven 
states alone, the Supreme Court appears faced with a dilemma. Either 
the Court would be obliged to hold the statute unconstitutional as 
discriminatory,”* or it would be forced to disregard the Congressional 
intent and hold all such income taxable alike. In view of the well- 
recognized practice of construing statutes so as to avoid constitu- 
tional difficulties, the latter alternative would be more likely of 
adoption.** But this would involve either non-compliance, in California 
and elsewhere, with the suggestion made in the Robbins case that 
community income in which the wife has a vested interest may be 
taxed to the husband; or a reversal of the established procedure per- 
mitting separate returns in the seven other community property states. 

It is impossible to predict the outcome, were such a situation to 
arise. But whatever may be the tax legislation of the future, Congress 
has insured that the Robbins case shall not be a basis for the reopen- 
ing by the Government of the double tax returns made in seven of the 
community states under past revenue acts. The recent Revenue Act of 
1926 provides: “ Income for any period before January 1, 1925, of a 
marital community in the income of which the wife has a vested interest 
as distinguished from an expectancy, shall be held to be correctly 
returned if returned by the spouse to whom the income belonged under 
the State law... .”*® 





executive construction of the statute. See United States v. Falk & Bro., 204 U. S. 
143 (1907); United States v. Hermanos, 209 U. S. 337 (1908); National Lead Co. 
v. United States, 252 U. S. 140 (1920). Cf, Iselin v. U. S., U. S. Sup. Ct., Oct. 
Term, 1925, No. 110. 

28 1923 Cax. Stat. gives the wife predeceasing the husband testamentary con- 
trol over one-half the community property. The California courts have not yet 
decided whether this substantial addition to her rights in the community property 
“vests ” her interest. It would seem clear, however, that after this statute, unless 
the federal authorities are to be guided by fiction rather than fact, they can no 
longer for purposes of taxation treat her interest differently from that of the wife 
in the other community states. The statute was not applicable at the time of the 
tax in United States v. Robbins, and was therefore not there considered. 

Granted a substantial identity in character of the property interests in all the 
community states, a tax discriminating so markedly among them would seem a 
violation of the due process clause of the Fifth Amendment. 

24 It might be argued that Congress adopts the executive interpretation only 
so far as that carries out Congress’ primary intent to tax all institutions alike. 
But this seems an abandonment of the rule that known executive practice is im- 
pliedly incorporated in a reénactment in favor of the rule that any construction 
which will sustain the statute will be adopted. 

25 Revenue Act of 1926, tit. XII, § 1212. It is to be noted that Congress has 
left open the whole problem as to taxation under the Revenue Act of 1926. On 
Mar. 16, 1926, the Attorney General decided to withhold an opinion requested by 
the Treasury Department as to the effect of the new Act until the returns for 
1925 were in and further investigation of the problem had been made. See United 
States Daily, Mar. 16, 1926, p. 1. 

The section quoted, then, is simply to prevent the flood of litigation which 
Congress feared would follow the Robbins case. See 69 Conc. Rec. 4148. Repre- 
sentative Green of Iowa said: “ There were four decisions of various courts... 
which would have necessitated a complete change of the regulations of the Treasury 
Department, and going back for five or six years on some of the most complicated 
matters ever submitted, unless we put in this bill a retroactive provision closing 
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BANKRUPTCY — PRIORITIES—STATE’s Priority FOR Ciarmms DveE Ir 
OrHER THAN FoR Taxes.—A federal statute of 1797 provides that in the 
insolvency proceedings of any person, “the debts due to the United States 












onal 
vel]. § shall be first satisfied.” (1 Stat. 515, 1916 U. S. Comp. Srat., § 6372.) The 
tity. | Bankruptcy Act, §64a, provides that taxes owing by a bankrupt to the 





United States or a state, county, district or municipality shall be paid in 
advance of the payment of dividends to creditors. (34 STaT. 267, 1916 
U. S. Comp. Stat., §9648a.) Paragraph (b) of the same section provides 
that after the payment of administration expenses and certain specified labor 
claims, priority shall be allowed those “debts owing to any person who by 
the laws of the states or the United States is entitled to priority.” Section 
1 (19) provides that “ persons” shall include corporations. (30 Stat. 544, 
545, 1916 U. S. Comp. Srar., § 9585.) The State of North Dakota filed a 
petition in which it asked that a certain claim due it for twine sold to a 
bankrupt by the state penitentiary be allowed as a prior claim, in accordance 
with state statutes. (1913 N. D. Comp. Laws, §§ 8417, 11248.) Held, that 
the states are not embraced in the word “ person,” and that their priority 
is restricted to taxes. Claim allowed as an ordinary claim only. In the 
Matter of Stewart, 6 Am. B. R. (N. S.) 741 (D. N. D., Referee). 

The result appears to be a logical sequel to the Supreme Court’s recent 
decision that the priority of the United States is limited to taxes. Davis v. 
Pringle, 45 Sup. Ct. Rep. 549. Both decisions were foreshadowed in an 
earlier case denying priority to a corporation which was an instrumentality 
of the United States. Umited States, etc. Fleet Corp. v. Wood, 258 U. S. 
549. See ibid., at 574. The contrary, however, had been expressly assumed 
by the Supreme Court shortly before. United States v. National Surety Co., 
254 U. S. 73, 76. Accord, In re Stoever, 127 Fed. 394 (E. D. Pa.); In re 
Tidewater Coal Exchange, 280 Fed. 648 (2nd Circ.). See United States v. 
National Surety Co., 262 Fed. 62 (8th Circ.). Cf. In re Western Implement " 
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yet B Co., 166 Fed. 576 (D. Minn.), aff'd, 171 Fed. 81 (8th Circ.) (state priority 
= allowed). See also 6 REMINGTON, BANKRUPTCY, 3 ed., §§ 2840, 2841; 2 
a CoLLIER, BANKRUPTCY, 13 ed., §1480. As a matter of statutory construc- 
wife @ tion, it is submitted that the decisions in both Davis v. Pringle and the 
the | Present case are open to grave doubt. It seems improbable that the general 
priority accorded the United States and the states was intended to be with- 
the ] drawn in bankruptcy proceedings by the insertion of a clause providing that 
mn a @ taxes should be paid ahead of dividends to creditors. That general priority 
has been modified, it is true, to allow precedence to the labor claims specified 
red in Section 64 (b). Guaranty T. & T. Co. v. Title Guaranty Co., 224 U. S. 
im. @ 152. But in view of the presumption against the implied repeal of statutes 
ion @ and the revolutionary changes involved in a repeal of the act of 1797, it is 
submitted that the principle, expressio unius est exclusio alterius, should not 
has have been applied. See Jn re Western Implement Co., supra, at 583, 584. 
On @ Moreover, it is difficult to perceive why the repeal should have been confined 
by §§ to bankruptcy proceedings. In the last analysis the decision of the Supreme 
. Court is probably attributable to a growing judicial dislike for some of the 
ich up those cases . . . in accordance with the rules under which the Treasury Depart- 
me ment had been acting —rules . . . which the House itself had practically sanc- 
tioned, because it attempted to make no change in them, believed them to be 
“ valid, to be enforcible, and on the whole believed them to be the best that could 
ted be enacted . . . I refer now to the community property decision of the Supreme 





Court.” (Italics ours.) 
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rights and privileges accorded governments. See Davis v. Pringle, supra, 
at 550; s.c., 1 F. (2d) 860, 864 (4th Circ.); Davis v. Michigan Trust Co, 
2 F. (2d) 194, 197 (6th Circ.). A like attitude, it may be noted, has been 
manifested in connection with receivership proceedings. See Paxton Blair, 
“The Priority of the United States in Equity Receiverships,’ 39 Hany, 
L. Rev. 1. 


BANKRUPTCY — RIGHT oF TRUSTEE TO SUE ON CAUSE OF ACTION ASSIGNED 
Him sy Crepirors. — The complaint alleged that B conducted a bucket shop 
and by false representations induced his customers to deal with him as a 
legitimate stockbroker; that B converted to his own use cash and collateral of 
his customers; that the defendant, a broker, executed orders for B, knowing 
him to be conducting a bucket shop, and aided and abetted B in the fraud 
and conversion; that B became bankrupt and his customers lost the equities 
in their accounts; that B’s customers have assigned their several claims 
against the defendant to the plaintiff, trustee in bankruptcy of B. In an 
action upon those claims by the plaintiff as trustee, the defendant moved 
to dismiss the complaint on the ground that the plaintiff did not have legal 
capacity to sue. The motion was dismissed, and the defendant appealed. 
Held, that since the claims did not arise in favor of the plaintiff or of B, 
the plaintiff as trustee in bankruptcy had no legal capacity to sue on them. 
Order reversed. Barnes v. Schatzkin, 212 N. Y. Supp. 536 (App. Div.). 

Since the bankrupt was a joint tortfeasor, the only right of action against 
the defendant arose in favor of the bankrupt’s customers. In the absence 
of an assignment, it would not pass to his trustee in bankruptcy. Jn re 
Beachy & Co., 170 Fed. 825 (E. D. Wis.) ; Seegmiller v. Day, 249 Fed. 177 
(7th Circ.); Friedman v. Myers, 30 Ohio C. C. 303. But it is difficult to 
see why an assignment of such a cause of action to the trustee as trustee in 
bankruptcy should nct make it part of the assets of the bankrupt’s estate. 
See Lynch v. Bronson, 160 Fed. 139, 141 (D. Conn.). Contra, Monroe v. 
Bushnell, 158 Mich. 115, 122 N. W. 508. There seems to be nothing in the 
Bankruptcy Act to prevent the trustee from accepting gifts to the estate. 
If this is an asset of the estate, the trustee should recover and hold the 
proceeds for the benefit of the whole estate. See 6 RemincTon, Banx- 
RupPTCY, 3 ed., §1127. The trustee does not need the approval of the 
bankruptcy court in order to sue. See 6 REMINGTON, BANKRUPTCY, 3 ed., 
§§ 1118, 1127. Even if the trustee cannot sue as trustee in bankruptcy, it 
seems that he should be able to recover as assignee of the right of action. 
Cf. Boese v. King, 108 U. S. 370, 386. The defendant should not be able 
to raise the question of expense of the litigation to the estate, for that is a 
matter to be settled among the creditors before the bankruptcy court. Cf. 
In re Di Cola, 217 Fed. 743 (3rd Circ.). 


CONSTITUTIONAL LAW— FEDERAL TAXATION OF STATE INSTRUMENTALI- 
TIES — INDEPENDENT CONTRACTORS Not WITHIN THE EXEMPTION. — The 
plaintiff engineers were consulted by states in connection with the construc- 
tion of water supply and sewage disposal systems. Compensation was paid 
them according to varying methods, by the year, from day to day, and by 
the job. The federal excess profits tax law provided exemption to “ officers 
and employees under . . . any state” for “compensation or fees received 
by them as such officers or employees.” (40 Stat. 303, 1918 U. S. Comp. 
StaT., §6336$b.) A tax was assessed under this law upon the plaintiffs’ 
entire incomes and was paid under protest. From a judgment denying 
recovery of that portion assessed on compensation received as above, the 
plaintiffs appealed. Held, that the plaintiffs were not officers of states and 
so not exempt under the statute; and that the tax is not one on the instru- 
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mentality of a state and so unconstitutional. Judgment affirmed. Metcalf 
v. Mitchell, 46 Sup. Ct. Rep. 172. 

The Court is clearly right in finding that the plaintiffs were neither offi- 
cers nor employees of states. Hall v. Wisconsin, 103 U. S. 5; Auffmordt v. 
Heddon, 137 U. S. 310. They were independent contractors rather than 
agents. The second point is not so clear. The states and their agents and 
instrumentalities are exempt from federal taxation. The Collector v. Day, 
11 Wall. (U. S.) 113. This rule rests upon the same principle which ex- 
empts federal instrumentalities from state taxes. Dobbins v. Erie County, 
16 Pet. (U. S.) 435. Each is sovereign in its sphere. The Court has been 
influenced largely by political considerations. See McCulloch v. Maryland, 
4 Wheat. (U. S.) 316. These considerations do not militate against the 
present decision, since the plaintiffs were not state officials. The economic 
reasons for exemption come into play only if it be shown that the tax 
hampers the governmental operations of the other sovereign. South Caro- 
lina v. United States, 199 U. S. 437, discussed in 19 Harv. L. Rev. 286. If 
the plaintiffs were government instrumentalities, a tax on them would ham- 
per the employing government, and so they would be exempt. Gillespie v. 
Oklahoma, 257 U. S. 501. But the Court is slow to grant exemption when 
the state employment is only incidental. Manhattan Co. v. Blake, 148 U. S. 
412. In such cases there clearly should be no blanket exemption. Choc- 
taw, O. & G. R. R. v. Mackey, 256 U. S. 531. The Court here recognizes 
that no bright line may be drawn between what is and what is not a gov- 
ernment instrumentality, but that each new situation must be decided by 
reference to the principle underlying The Collector v. Day, supra. This 
approach to the problem is commendable. The inquiry should be directed 
not to names but to substance, and it is quite true here that the state enter- 
prise is not hampered by the income tax imposed even though it might be 
given a bounty by an exemption. 


CONSTITUTIONAL LAW — STATUTES — NECESSITY OF DISREGARDING PRE- 
vious UNCONSTITUTIONALITY OF A STATUTE WHEN CONSTITUTIONAL BAR 
Is ReMovepD.—In pursuance of the authority granted by Congress (15 
Stat. 34, 1916 U. S. Comp. Stat., §9784), the legislature of Missouri 
has since 1889 provided for the taxation of shares in national banking as- 
sociations. (1919 Mo. Rev. Stat., §12775.) In 1917 the Missouri legisla- 
ture passed an act which provided for the taxation of “the entire income 
received . . . from all sources by every individual.” (1919 Mo. Rev. Star., 
§13106.) Dividends accruing from shares in national banks were not 
exempted from this tax. On March 4, 1923 Congress amended Section 
9784, supra, so as to authorize states to tax the income of national banking 
associations or the shares held therein or the dividends accruing from such 
shares, but the imposition of any one of these taxes was to be in lieu of 
the others. (42 Stat. 1499, 1925 U. S. Comp. Srar., §9784.) The defend- 
ants assessed taxes upon the shares of the plaintiff bank as of June 1, 1923. 
The plaintiff then brought action to enjoin the assessors from collecting 
these taxes. Held, that the Missouri income tax act, though unconstitutional 
as to dividends paid by national banks when passed, was validated by the 
Congressional Act of March 4, 1923; that consequently on and after that 
date the Missouri statutes provided for a tax on the shares of national 
banks and a tax on the dividends accruing therefrom; and that, therefore, 
as Congress had authorized only one of these taxes, neither could be en- 
forced. Injunction granted. First Nat. Bank v. Buder, 8 F. (2d) 883 
(E. D. Mo.). 

_ This decision involves an extreme application of the doctrine that the 
initial invalidity of a state statute which is in conflict with the Constitution 
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or a law of the United States does not affect the question of its subsequent 
validity when the constitutional bar has been removed. See 39 Harv. L. 
REv. 373, 374 et seg. It is to be observed that wherever this doctrine has 
heretofore been applied, the object in view has been the validation of 
legislation previously unenforceable. In the principal case, however, such 
validation was conceded to be impossible, so that the only purpose for 
which the doctrine was invoked was the nullification of other legislation 
which previously had clearly been enforceable. It is submitted, therefore, 
that the decision in the principal case is the result of an unfortunate use 
of the doctrine for an end which the doctrine itself is intended to obviate — 
the unnecessary frustration of the legislative intent. 


CONSTITUTIONAL LAw — VALIDITY OF STERILIZATION LAws.—A Virginia 
statute provides that the board of directors of certain state institutions, 
upon the petition of the superintendent of the institution, may order sterili- 
zation of any inmate by the operation of vasectomy or salpingectomy. The 
statute requires a hearing, with notice to the inmate and an opportunity to 
be heard, and provides for an appeal to the circuit court from the board’s 
decision. The board, before authorizing the operation, must find that the 
inmate is insane, idiotic, imbecile, feeble-minded, or epileptic, and likely to 
produce children similarly afflicted. (1924 Va. Acts, c. 394.) The plaintiff 
was a feeble-minded inmate of the State Colony for Epileptics and Feeble- 
Minded. The board of directors of that institution, after the hearing pre- 
scribed, at which the plaintiff was represented, ordered that she be sterilized 
by the operation of salpingectomy. ‘The plaintiff appealed to the circuit 
court, which gave judgment for the defendant superintendent. The plaintiff 
appealed. Held, that the statute does not violate the due process or the 
equal protection clause of the Federal Constitution, or the prohibition in 
the Virginia Constitution of cruel and unusual punishments. Judgment 
affirmed. Buck v. Bell, 130 S. E. 516 (Va.). 

During the last two decades a number of states have adopted legislation 
providing for the sterilization of certain classes of mental defectives and 
criminals. Nine of these statutes have met judicial scrutiny, and six have 
been declared unconstitutional. Two, which provided for sterilization of 
certain criminals, were considered violative of state constitutional! prohibi- 
tions of “cruel and unusual punishments.” Davis v. Berry, 216 Fed. 413 
(S. D. Ia.); Mickle v. Henricks, 262 Fed. 687 (D. Nev.). Contra, State v. 
Feilin, 70 Wash. 65, 126 Pac. 75. Sterilization as a punishment may well 
be considered “cruel and unusual.” But this concession does not affect the 
validity of laws authorizing sterilization of mental defectives. Another 
statute was invalidated as denying “due process of law” because making 
no provision for hearing. Wéilliams v. Smith, 190 Ind. 526, 131 N. E. 2. 
Three have been held to deny “equal protection of the laws” because ap- 
plicable only to inmates of state institutions, and not to others equally de- 
fective. Haynes v. Lapeer, Circuit Judge, 201 Mich. 138, 166 N. W. 938; 
Smith v. Board of Examiners, 85 N. J. L. 46, 88 Atl. 963; Osborn v. Thom- 
son, 103 Misc. 23, 169 N. Y. Supp. 638. The principal case answers this 
objection on the ground that such a classification is not unreasonable, be- 
cause other defectives may be brought within the operation of the act by 
committment to an institution. Only one decision clearly suggests that 
sterilization legislation is entirely beyond the police power. Osborn v. 
Thomson, supra. Whether sterilization of defectives is justifiable would 
seem to depend upon the social desirability of such action, which in turn 
depends upon the probability of the transmission of the defect. Some con- 
flict of medical opinion on this question exists, but there would seem to be 
enough in support of sterilization to justify as not unreasonable the legisla- 
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tive finding of its desirability. The sustaining of such laws is not pre- 
cluded by the decisions. A statute drawn to avoid objections of procedure 
and classification has already been upheld. Smith v. Command, 204 N. W. 
140 (Mich.). The Supreme Court’s approval of compulsory vaccination 
may afford some slight support for this more radical legislation. Jacobson 
vy. Massachusetts, 197 U. S. 11. For a valuable discussion of the problem, 
see Burke Shartel, “Sterilization of Mental Defectives,” 24 Mrcu. L. 
REV. I. 


Contracts — LimitaTION oF ACTIONS — DISREGARDING A CONTRACTUAL 
LimITATION. — The defendant surety corporation gave a bond to meet the 
claims of sub-contractors, of whom the plaintiff was one. It was provided 
in the bond that no action should be instituted more than ninety days after 
the expiration of the principal’s contract. The statute to satisfy which the 
bond had been given (1923 Minn. Gen. Srart., §§ 9703, 9705) required that 
proofs of loss be submitted within ninety days after the contract expired 
and that suit be brought within a year. The plaintiff’s declaration showed 
compliance with the terms of the statute, but not with those of the bond. 
The trial court sustained the defendant’s demurrer. Held, that in view of 
the statute, the contractual provision must be considered unreasonable and 
would be no bar to recovery. Order reversed. Smith & Wyman Co. v. 
Carlsted, 206 N. W. 450 (Minn.). 

Clauses in contracts requiring suit to be brought in less than the normal 
statutory period are generally held valid. M., K. & T. Ry. v. Harriman, 
227 U. S. 657. Cf. Stewart v. National Council, 125 Minn. 512, 147 N. W. 
651; G., C. & S. F. Ry. v. Gatewood, 79 Tex. 89, 14 S. W. 913. See Woon, 
LruiraTions, § 42. Contra, Miller v. State Ins. Co., 54 Neb. 121, 74 N. W. 
416. A few jurisdictions have legislated against such agreements. See, ¢.g., 
Dolbier v. Agricultural ‘Ins. Co., 67 Me. 180; Karnes v. American Fire Ins. 
Co., 144 Mo. 413, 46 S. W. 166. Since the Minnesota statute had already 
radically shortened the usual period, the court may well be justified in con- 
struing it to forbid further reduction as unreasonable; though apparently this 
is the first case to base a distinction upon the length of the period allowed 
by the statute. A more serious difficulty is that the defendant never made 
any promise save the forbidden one, so that the decision saddles him with 
a liability he did not undertake. This consideration seems often neglected 
in modern cases. . Baumann v. City of West Allis, 204 N. W. 907 (Wis.); 
Fidelity etc. Ins. Co. v. School District, 70 Okla. 300, 174 Pac. 513. Cf. 
1914 Burns’ Inp. Strar., § 1278. See 39 Harv. L. Rev. 275. Some holdings 
are extreme. State v. McGuire, 46 W. Va. 328, 33 S. E. 313. Where the 
surety is a profit-seeking corporation, courts have reversed their traditional 
attitude of indulgence. Philadelphia v. Fidelity etc. Co., 231 Pa. St. 208, 80 
Atl. 62. But the new policy does not purport to disregard contract principles. 
See Guarantee Co. v. Mechanics Savings Bank, 183 U.S. 402. The difficulty 
is sought to be evaded in the instant case on the ground that the limitation 
of an action goes only to the remedy, not to the substance of the promise. 
Limitations are often so regarded. National Surety Co. v. Architectural 
etc. Co., 226 U. S. 276; Architectural etc. Co. v. National Surety Co., 115 
Minn. 382, 132 N. W. 289; Campbell v. Holt, 115 U. S. 620; Finch v. Finch, 
45 L. J. Ch. (nN. s.) 816. But compare decisions that a limitation is sub- 
stantive ‘if imposed in the statute creating the cause of action. The Harris- 
burg, 119 U. S. 199. Cf. Davis v. Mills, 194 U. S. 451. See 27 Harv. L. 
Rev. 84. It is submitted that a possible explanation for many cases like the 
present one is that the statute not only imposed upon contracting parties 
the duty to conform to the standard bond, but also impliedly gave a right 
of action to third parties injured by violation of this statutory duty. 
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ConTRACTS — REMEDIES FOR FRAUD— ELECTION TO CoMPLETE PERFORM- 
ANCE OF CONTRACT AFTER DISCOVERY OF FRAUD AS WAIVER OF RIGHT To 
RECOVER IN Deceit. — The plaintiff contracted with the defendants to buy 
certain real estate. He paid part of the purchase price down, but later dis- 
covered that the defendants had made false representations with respect to 
the land. Nevertheless, he paid a further installment and gave notes secured 
by a mortgage in execution of the contract, receiving a deed to the premises 
in return. Shortly thereafter he filed a bill in equity praying that damages 
for the defendants’ fraud be deducted from the amount of the notes. The 
court granted the decree, and the defendants appealed. Held, that the plain- 
tiff, after electing to continue the contract, was estopped to claim damages 
for oS fraud. Decree reversed. Van Scherpe v. Ulberg, 206 N. W. 323 
(Mich.). 

Where a contract to purchase property is executed, it is settled that the 
plaintiff need not rescind upon discovery of the fraud but may affirm and 
recover damages in deceit. Van Natta v. Snyder, 98 Kan. 102, 157 Pac. 
432. See SmitH, Law or Fraups, §§ 128, 240. But if the contract is partly 
executory, and a fortiori if wholly executory, some cases deny the plaintiff 
an action in deceit if he elects to continue with the contract. Simon v. 
Goodyear Metallic Rubber Shoe Co., 105 Fed. 573 (6th Circ.); Ponder v. 
Altura Farms Co., 57 Colo. 519, 143 Pac. 570. See Wells v. Holley, 145 
Tenn. 345, 235 S. W. 430. Such decisions are defended on the ground that 
a contrary result would in effect allow recovery for self-inflicted injuries. 
In the case of wholly executory contracts where rescission would ordinarily 
place both parties in statu quo, the argument is not unconvincing. See 2 
WILLISTON, SALES, 2 ed., §646. See Bean v. Bickley, 187 Ia. 689, 709-713, 
174 N. W. 675, 683-684. But it remains true that merely entering into the 
contract involves a possibly detrimental change of position on the part of 
the defrauded party. In practice, the rule may force the vendee either to 
give up the remaining fruits of his bargain or to take the land without com- 
pensation for the injury incurred. Moreover, in partly executed contracts, 
the vendee has suffered an actual detriment which can not be entirely re- 
paired by mere rescission. In view of these considerations, the cases allowing 
an action for deceit even without rescission seem sound. Kirby v. Young, 
145 Ark. 507, 224 S. W. 970; Oswalt v. Cronk, 195 Ia. 230, 191 N. W. 978. 
Cf. Nauman v. Oberle, 90 Mo. 666, 3 S. W. 380; Pryor v. Foster, 130 N. Y. 
171, 29 N. E. 123. See Smiru, op. cit., §137; 2 Writuiston, loc. cit. 


CoRPORATIONS — FuLL PAYMENT OF SHARES— ENFORCEMENT AGAINST 
SUBSCRIBER UNDER STATUTE PROHIBITING ISSUE OF SHARES AT A DISCOUNT. 
— In full payment for five hundred one dollar par value shares the defendant 
drew a check for five hundred dollars payable to the issuing corporation, 
subject however to the collateral agreement that the corporation would not 
cash the check until a certain oil well had been completed. A statute pro- 
vided that “ No corporation shall issue stock or bonds except for an equiva- 
lent in money paid or labor done . . . and all fictitious increase of stock 
shall be void.” Ten months after the maturity of the check the corporation 
indorsed it to the plaintiff bank, although the well had not been completed. 
The bank sued the defendant upon the check. The lower court directed a 
verdict for the defendant. The plaintiff appealed. Held, that although the 
plaintiff was not a holder in due course, the defendant could not set up in 
defense an agreement violative of the statutory provision. Judgment re- 
versed. Fayette Nat. Bank v. Meyers, 277 S. W. 292 (Ky.). 

For a discussion of the principles involved, see NOTES, supra, p. 757. 


CoRPORATIONS — RIGHTS OF STOCKHOLDERS— RIGHT TO CONTRIBUTION 
FROM DEFRAUDED SUBSCRIBER TO STOCK IN AN INSOLVENT CORPORATION. — 
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The stockholders and subscribers to stock of an insolvent corporation had 
been induced by the fraud of the agents of the corporation to subscribe to 
the stock. The receiver, creditors, and stockholders who had paid in full, 
sued the subscribers to enforce the payment of the balance of the unpaid 
stock subscriptions. Judgment was given for the plaintiffs, and the defend- 
ants appealed. Held, that the right to rescind for fraud was lost after the 
receivership proceedings were instituted; and that stockholders who had 
paid in full were entitled to contribution from any balance left after paying 
the corporation’s debts. Judgment affirmed. Lex v. Selway Steel Corp., 206 
N. W. 586 (Ia.). 

The court followed the English rule that the right to rescind a stock sub- 
scription for fraud is lost after the corporation becomes insolvent, with the 
qualification that there must be claims in the hands of the receiver which 
accrued after the subscription. Cf. Lamb v. Bonesteel, 186 Ia. 971, 173 
N. W. 13. See Hinkley v. Sac Oil & Pipe Line Co., 132 Ia. 396, 107 N. W. 
629. For the English rule see Oakes v. Turquard, L. R. 2 H. L. 325. See 
1 Coox, CorPoRATIONS, §§ 163-164. And see 22 Harv. L. Rev. 58; 24 ibid. 
147; 37 ibid. 767. If a corporation’s affairs are being wound up, it would 
seem that stockholders could compel payment of stock subscriptions on the 
ground that a subscription is a corporation asset of which they are entitled 
to a share. Since this right is derivative, it would be of no avail where the 
corporation, because of its fraud, would have no standing against the sub- 
scriber. In many cases presenting no question of fraud, one who has been : 
sued on his subscription agreement by creditors of the corporation, and has 
thus been compelled to bear an undue proportion of the corporation’s debts, 
has been given a direct right against subscribers who have not yet paid in 
full, on principles of contribution. Merrill v. Prescott, 67 Kan. 767, 74 
Pac. 259; Putnam v. Misochi, 189 Mass. 421, 75 N. E. 956; Van Pelt v. 
Gardner, 54 Neb. 701, 75 N. W. 874. Cf. See v. Heppenheimer, 69 N. J. 
Eq. 36, 84, 61 Atl. 843, 862. The same principle would seem to be ap- 
plicable where a stockholder has already paid in full, and the capital fund 
has been exhausted by the corporation’s debts. The application of the 
doctrine of contribution is based upon the common liability to pay to the 
capital fund of the corporation, which is subject to the payment of its debts. 
Assuming, as decided, that the right to rescind had been lost as against 
creditors of the corporation, the incidents arising from such common liabil- 
ity, which entitle those who have paid a larger proportion of the debts to 
contribution, would seem to be the same as if there had been no fraud. 


DAMAGES — ADMIRALTY — RECOVERY FOR Loss oF USE OF A VESSEL. — 
The Admiralty Commissioners owned an oil tanker which was injured by 
the defendant’s ship. The tanker was withdrawn from service for repairs 
and replaced by a substitute ship belonging to the Admiralty which might 
otherwise have been idle. The Admiralty would not in any case have char- 
tered its ships. Damages were assessed on the basis of hire which a private 
owner might have received by letting out such a ship for the period in which 
the tanker was being repaired. The registrar’s report to this effect was re- 
ferred back for reassessment of the damages. From this decision, the plain- 
tiffs appealed. Held, that the sum for which the owner could have let out 
the vessel is not the proper measure of damages, when it is clear on the 
evidence that the owner had no intention of renting the vessel. Appeal 
dismissed. The Susquehana, 134 L. T. R. 45 (C. A.). 

For a discussion of the principles involved, see NoTEs, supra, p. 760. 


Dower — ELect1ion — Ricut oF Wipow AccEpTING WILL To DowER IN 
DEFEASIBLE Fee.—A testator devised certain lands to his wife for life, 
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with remainder to his son in fee, but if the son should die without heirs of 
his body the estate was to revert to the testator’s heirs. A statute provided 
that such a limitation should be construed as referring to a definite failure 
of issue. (1919 N. C. Consor. Stat., §1737.) The testator’s widow died 
during the life of her son. The son died without issue. By his will he left 
all his property to the defendant, his widow, who accepted the will. The 
plaintiffs, heirs of the testator, brought this action to recover the land. The 
defendant claimed dower. A statute provided that a married woman should 
be entitled to.dower upon the death of her husband intestate or in case she 
should dissent from his will. (1919 N. C. Consox. Stat., § 4100.) The 
lower court directed that dower be assigned. The plaintiffs appealed. Held, 
that a widow is entitled to dower in a defeasible fee though she has ac- 
cepted benefits under her husband’s will. Judgment affirmed. Alexander v. 
Fleming, 130 S. E. 867 (N. C.). 

There has been much controversy as to the widow’s right of dower in 
an estate which her husband held in fee subject to an executory limitation 
which took effect on his death. See 4 Kent, Comm., *50; 1 SCRIBNER, 
Dower, 2 ed., 297-320. But it is now well settled that the widow is 
dowable. Aloe v. Lowe, 278 Ill. 233, 115 N. E. 862; Pollard v. Slaughter, 
93 N. C. 72; Moody v. King, 2 Bing. 447. Contra, Edwards v. Bibb, 54 
Ala. 475. But she is required under modern statutes, more generally than 
at common law, to make .a choice in accordance with the principles of 
equitable election between the benefits under a will and the right of dower. 
See 1 Pomeroy, Equity JURISPRUDENCE, 4 ed., §§ 492-404. The local 
statute requires such a choice. See 1919 N. C. Consot. Star., § 4100. But 
the doctrine of election is based on the unfairness of accepting benefits 
under an instrument and at the same time making claims inconsistent with 
other provisions in it. See 1 Pomeroy, op. cit., $494. Thus a person 
choosing to insist on his claims dehors a will, though he does not necessarily 
forfeit dispositions in his favor, is required to compensate persons thereby 
prejudiced. See Codrington v. Codrington, L. R. 7 H. L. 854, 865. See 
also 1 JARMAN, WILLS, 6 ed., *418. If, therefore, the claim of dower does 
not conflict with other provisions in the will, the statute should be satisfied. 
Landers v. Landers, 151 Ky. 206, 151 S. W. 386. Contra, Corry v. Lamb, 
45 Ohio St. 203, 12 N. E. 660. Since in the instant case the widow was the 
sole beneficiary under the will, her claim of dower cannot possibly cause 
unfairness. Lauby v. Gill, 42 Misc. 334, 86 N. Y. Supp. 718. And even if 
there had been other devisees, there would be nothing prejudicial in assert- 
ing dower in land which was not and could not have been devised. Landers 
v. Landers, supra. A somewhat similar problem is presented in two other 
situations. If the husband has died intestate as to part of his lands, it 
would seem that the widow’s acceptance of the will should not preclude her 
from claiming dower in the lands passing by descent. See Laidlaw v. 
Jackes, 25 Grant Ch. (U. C.) 293, 290. Cf. Gilroy v. Richards, 26 Tex. 
Civ. App. 355, 63 S. W. 664. And it has been held that a widow who has 
elected to take under her husband’s will may, nevertheless, have dower in 
estates alienated by him during his life. Braxton v. Freeman, 6 Rich. L. 
(S. C.) 35; Re Webb, 17 Ont. W. N. 74. And see Borland v. Nichols, 12 
Pa. St. 38. But the decided weight of authority is opposed to this view, 
at least in cases in which the husband has conveyed by warranty deed so 
that the widow’s claim will result in the imposition of a charge on the 
estate. Allen v. Pray, 12 Me. 138; Buffington v. Fall River Nat. Bank, 
113 Mass. 246; Fairchild v. Marshall, 42 Minn. 14, 43 N. W. 563. 


EMINENT DoMAIN — COMPENSATION — STREET OPENED Across RAILROAD. 
—JIn order to secure an easement across a strip of land owned in fee by 
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the defendant railroads and used by them for a railroad right of way, the 
plaintiff brought condemnation proceedings under a street opening act. (1923 
DeeRING’s Cat. GEN. Laws, act 8198.) The court, sitting without a jury, 
allowed only nominal damages. The defendants appealed. Held, that it was 
not error to award only one dollar for the interest taken and to refuse to 
consider as elements of damage the changes on the condemned premises 
necessitated by opening the street. Judgment affirmed. City of Oakland v. 
Schenck, 241 Pac. 545 (Cal.). 

The solution of the problems here raised is often influenced by local 
statutes. But the weight of authority accords with the instant holding, that 
when a public easement across railroad tracks is taken by condemnation the 
measure of compensation is the diminution in the value of the property for 
railroad purposes. Chicago, B. & Q. R. R. v. Chicago, 166 U. S. 226; 
Louisville & N. R. R. v. Louisville, 131 Ky. 108, 114 S. W. 743; Grafton v. 
St. Paul, M. & M. Ry., 16 N. D. 313, 113 N. W. 508. See, contra, dis- 
senting opinion, Chicago, B. & Q. R. R. v. Chicago, supra. And cf. Boston 
& Albany R. R. v. Cambridge, 159 Mass. 283, 34 N. E. 382. Since the 
railroad continues to enjoy its beneficial use, this rule may readily lead to an 
award of nominal damages. Morris & E. R. R. v. Orange, 63 N. J. L. 252, 
43 Atl. 730. And most courts dismiss as speculative the possibility that a 
railroad which owns the fee may be prevented from profiting by a future 
sale. But cf. Portland & R. R. R. v. Deering, 78 Me. 61, 2 Atl. 670; Boom 
Co. v. Patterson, 98 U. S. 403. Consciousness of the public character of 
the railroad’s user has, then, caused the adoption of a rule different from 
that ordinarily applied when private property is condemned. The cost of 
such structural changes as laying planking and erecting warnings may be 
specifically imposed by statute on the railroad or on the community. Boston 
& Albany R. R. v. Cambridge, supra. But cf. Chicago & G. T. Ry. v. Hough, 
61 Mich. 507, 28 N. W..532 (statute charging railroad held partially un- 
constitutional). Aside from statute, consideration of these elements of dam- 
age has been refused on the ground that the railroad might have anticipated 
such burdens or that in accepting its corporate charter it impliedly undertook 
them. See, e.g.,N. Y.,C. & St. L. R. R. v. Rhodes, 171 Ind. 521, 86 N. E. 
840; So. Kansas Ry. v. Oklahoma City, 12 Okl. 82, 69 Pac. 1050; Cincinnati, 
I. & W. Ry. v. Connersville, 218 U. S. 336, 343. Dissatisfaction with these 
artificial arguments has led to a contrary result. Kansas Central R. R. v. 
Board of County Com’rs, 45 Kan. 716, 26 Pac. 394. See 21 Harv. L. Rev. 
288. But courts now generally recognize the more fundamental, and appar- 
ently sound, principle, stressed in the instant decision, that policy forbids 
payment by the public for compliance with police regulations enacted for 
its own safety. See Chicago, B. & Q. R. R. v. Chicago, supra; Chicago, 
M. & St. P. Ry. v.-Fair Oaks, 140 Wis. 334, 122 N. W. 810. 


EQUITABLE SERVITUDES — UNENFORCEABLE INTEREST IN LAND AS A Domt- 
NANT TENEMENT. — The plaintiff, who owned Blackacre, made an unenforce- 
able oral contract to purchase from A the adjacent lot, Whiteacre. The 
plaintiff then conveyed Blackacre to X with a restrictive covenant intended 
to benefit Whiteacre. A later conveyed Whiteacre to the plaintiff in accord- 
ance with the oral contract. The defendant, knowing of the restrictive 
covenant, purchased Blackacre from X. The plaintiff sought to enjoin the 
erection of buildings on Blackacre in violation-of the covenant. From a 
judgment for the plaintiff, the defendant appealed. Held, that the oral 
contract to buy Whiteacre created a sufficient dominant tenement to make 
the restrictive covenant upon Blackacre enforceable against a third party. 
Appeal dismissed. Bessinett v. White, [1926] 1 D. L. R. 95. 

It is almost universally held that some sort of dominant tenement is 
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necessary if restrictive agreements are to be enforced against parties other 
than the covenantor. Dana v. Wentworth, 111 Mass. 291; Formby v. 
Barker, [1903] 2 Ch. 539. Contra, VanSant v. Rose, 260 Ill. 401, 103 N. E. 
194. Legal title to adjoining property is clearly a sufficient dominant tene- 
ment. Tuk v. Moxhay, 2 Ph. 774. So, too, is the interest retained by a 
mortgagor. Rogers v. Hosegood, [1900] 2 Ch. 388. A business has been 
held enough. Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188. The 
present case goes a step further. If the plaintiff had never obtained a con- 
veyance and had retained merely an unenforceable right to Whiteacre, a 
property interest could scarcely be found substantial enough to form the 
necessary dominant tenement and to meet the objection that the court is 
enforcing merely the plaintiff's whim. See 27 Harv. L. REv. 493. While 
it is difficult to see how the plaintiff’s rights, created when the covenant was 
made, could be enlarged by the later acquisition of Whiteacre, the result of 
the case seems proper on a broader ground. The plaintiff had throughout 
the transaction a property interest of a sort, to which the benefit of the 
covenant might be held to attach. The practical objections might prevent 
enforcement of the covenant against third persons while the plaintiff’s in- 
terest in Whiteacre was so tenuous, and yet permit it after he had obtained 
the legal title. 


Estates — TENANCY BY THE ENTIRETY — MEeRGER— EFFECT or Huvs- 
BAND’s Contract RiGHT TO LAND, WHEN DEED Is MADE TO HUSBAND AND 
Wire. — H owned land in fee. He and his wife, W, joined in a deed to X 
absolute on its face. X contracted in writing to reconvey to H upon payment 
of a sum of money. X, at the request of H, conveyed to H and W as 
tenants by the entirety. H died. Action was brought by creditors of H 
against W, as administratrix, to reach H’s interest in the estate. From a 
decree for the plaintiffs, W appealed. Held, that since legal title had been 
in X, a legal estate by the entirety was created in H and W, and H’s equity 
merged in it. Judgment reversed. Howell v. Wieas, 205 N. W. 55 (Mich.). 

In Michigan the holder of a mortgage deed gets only a lien on the prop- 
erty. Wagar v. Stone, 36 Mich. 364. But even if the transaction is in the 
nature of a mortgage, the grantee of a deed absolute on its face has legal 
title. Jeffery v. Hursh, 42 Mich. 563, 4 N. W. 303. Cf. Flint etc. Ry. v. 
Auditor General, 41 Mich. 635. X was therefore able to create a tenancy 
by the entirety. Cf. Haak Lumber Co. v. Crothers, 146 Mich. 575, 109 
N. W. 1066. An estate held by the entirety cannot be reached by creditors 
of the deceased spouse. Ketchum v. Walsworth, 5 Wis. 95. And the fact 
that H paid the entire purchase price did not give rise to a constructive trust 
in his favor. Shapiro v. Shapiro, 208 App. Div. 325, 203 N. Y. Supp. 373; 
Page v. Page, 132 Va. 63, 110 S. E. 370. By his contract for a reconveyance, 
however, H acquired an equitable interest in the land. See 1 WILLIsTON, 
Contracts, §491. It is clear that the parties intended to extinguish this 
equity. Since no writing was subscribed to by H, that intent could be 
effectuated only if his interest was extinguished by operation of law. See 
1915 Micu. Comp. Laws, §11975. The court considers this effected by 
merger. If merger is possible, whether or not it will take place depends 
on the intent or manifest interest of the parties. See James v. Morey, 
2 Cow. (N. Y.) 246, 313. Two estates may merge although they are not 
held in the same right. See 3 PRESTON, CONVEYANCING, 277. But cf. 2 
BLACKSTONE, CoMM., 177. But the authorities are not clear on the possi- 
bility of the extinguishment of the estate of one of the spouses in an estate 
by the entirety. See Purefoy v. Rogers, 2 Saund. 380, 386b (recognizing 
merger); Bomar v. Mullins, 4 Rich. Eq. (S. C.) 80 (denying merger). The 
decision may also be supported on another ground. Some courts hold a parol 
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rescission of a contract to convey land effective without more. Warden v. 
Bennett, 145 Ky. 325, 140 S. W. 538; Buell v. Miler, 4 N. H. 196. But 
others have held such a rescission inoperative because of the statute of 
frauds. Darling v. Butler, 45 Fed. 332 (C. C. S. D. N. Y.); Sanborn v. 
Murphy, 86 Tex. 437, 25 S. W. 610. An intermediate view requires action 
of the parties inconsistent with the continuance of the contract. Miller v. 
Pierce, 104 N. C. 389, 10 S. E. 554. See Maxon v. Gates, 112 Wis. 1096, 
201, 88 N. W. 54, 56. That requirement is clearly satisfied in the principal 
case. An analogy is furnished by cases holding that the interest of the 
cestui que trust is extinguished when the trustee conveys property at his 
request. Rogers v. Tyley, 144 Ill. 652, 32 N. E. 393. See Matthews v. 
Thompson, 186 Mass. 14, 71 N. E. 93. 


EvIDENCE — PRESUMPTIONS AND BURDEN OF PROOF IN REGARD TO LEGIT- 
macy. — The petitioner was born in the Philippine Islands of a Chinese 
father and a Filipino mother. A statute prohibits the immigration of Chinese 
laborers not citizens of the United States, from the island to the mainland 
territory of the United States. (1918 U. S. Comp. Stat., § 4337.) The 
petitioner desired to establish his illegitimacy in order that he might take 
the status of his mother. The only evidence produced was the petitioner’s 
testimony that his father and mother had not been regularly married, und 
that the petitioner had consequently never assumed a Chinese name. The 
respondent, a Commissioner of Immigration, ordered that the petitioner be 
deported. The petitioner sought a writ of habeas corpus to secure his re- 
lease from the deportation order. The lower court denied the writ. On the 
petitioner’s appeal, held, that the evidence was insufficient to overcome the 
presumption that the petitioner was legitimate. Order affirmed. Palo v. 
Weedin, 8 F. (2d) 607 (oth Circ.). 

There is an obvious social interest in facilitating proof of legitimacy. 
See 33 Harv. L. Rev. 306. The courts have consequently developed various 
presumptions, which impose upon the party challenging legitimacy not merely 
the burden of producing evidence but the ultimate burden of proof, and 
which in some cases even entail proof of a special degree or kind. Matter 
of Matthews, 153 N. Y. 443, 47 N. E. 901; Hargrave v. Hargrave, 9 Beav. 
552. See Francis H. Bohlen, “ The Effect of Rebuttable Presumptions of 
Law upon the Burden of Proof,” 68 U. or Pa. L. Rev. 307, 319. The best 
known of these presumptions is that a child born to a married woman during 
wedlock is presumed*to have been begotten by her husband. Gordon v. 
Gordon, [1903] P. 141. See 5 Wicmore, EvipeNce, 2 ed., § 2527. But this 
presumption has no application where the existence of a regular marriage is 
itself disputed. It is true that there is a well recognized presumption that 
persons who cohabit as man and wife are married. Jn re Shephard, [1904] 
1 Ch. 456; Rochester Mining, L. & O. Co. v. Baker, 167 Ky. 66, 179 S. W. 
1070. See 5 WicMoRE, op. cit., § 2505. But since there seems to have been 
no proof of such continued cohabitation in the instant case, the basis for 
this presumption is lacking. The decision can therefore be upheld only if 
legitimacy may be presumed from the mere fact of birth. There have been 
several holdings to this effect. Keavey v. Barrett, 62 N. J. Eq. 454, 49 Atl. 
1073; Matter of Matthews, supra; Vaughan v. Rhodes, 2 McCord L. (S. C.) 
227. See Hupspack, EvENCE OF SUCCESSION, 249. But the same court 
which rendered the present decision, has held that legitimacy will not be 
presumed if the identity of the mother is not established. Osborne v. 
Ramsay, 191 Fed. 114 (oth Circ.). If the basis of the presumption is the 
fact that most persons are legitimate, this should be immaterial. It seems 
apparent, however, that the so-called presumptions of legitimacy are not 
true presumptions but are rather rules in regard to the burden of proof, 
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since they invariably impose the “risk of non-persuasion” upon the party 
alleging illegitimacy. This explanation goes far toward reconciling the rules 
in question with the orthodox view that the burden of establishing a par- 
ticular issue is determined when the issue first arises, and is not shifted 
during the course of the issue by reliance on a presumption. See THaver, 
PRELIMINARY TREATISE, 336-339, 380-384; 5 WIGMORE, Op. cit., §§ 2487, 


2480. 


HusBAND AND WIFE — MARRIAGE — EFFECT ON WIireE’s ACTION FOR SEPA- 
RATION OF HusBAND’s REFUSAL TO Have RELIGIOUS CEREMONY PERFORMED, 
— The plaintiff and defendant agreed prior to their civil marriage that they 
would not live together or consummate the marriage until a religious cere- 
mony had been performed. The defendant husband, after the marriage, 
refused to have the religious ceremony performed and the plaintiff conse- 
quently never lived with him. The plaintiff then sued for separation, alleging 
failure to support, this being one of the grounds for which such an action may 
be brought under the local statute. (N. Y. C. P. A., §1161.) The defendant 
set up the express statutory defense of “misconduct” on the part of the 
plaintiff. (/bid., § 1163.) A judgment for the defendant was affirmed and 
the plaintiff appealed. Held, that the plaintiff’s refusal to consummate the 
marriage amounted to “misconduct” and was not justified by the refusal 
of the defendant to have a religious ceremony performed. Judgment af- 
firmed. Mirizio v. Mirizio (N. Y. Ct. of Appeals), reported in N. Y. L. J, 
Feb. 6, 1926. 

A fraudulent intent not to have a religious ceremony performed has been 
considered sufficient ground for annulment. Watkins v. Watkins, 197 App. 
Div. 489, 189 N. Y. Supp. 860. See 38 Harv. L. Rev. 833. But in the 
principal case there appears to have been no such intent at the time of the 
civil ceremony. Moreover, it is a necessary assumption of the plaintiff's 
cause of action for separation that a valid marriage exists. Pennaman v. 
Pennaman, 153 Ga. 647, 112 S. E. 829. Where there are grounds for di- 
vorce, an action for separation and support rather than divorce may be main- 
tained. Baier v. Baier, 91 Minn. 165, 97 N. W. 671; Outlaw v. Outlaw, 118 
Md. 408, 84 Atl. 383. Some states allow such an action where divorce would 
not be granted. Cobb v. Cobb, 82 Fla. 287, 89 So. 869; Spafford v. Spafford, 
199 Ala. 300, 74 So. 354. And such is the law under the New York statute. 
See N. Y. C. P. A., §§ 1147, 1161. A spouse is obviously justified in refus- 
ing to enter into or continue the marital relation if the cause for her refusal 
constitutes grounds for divorce or separation. Cobb v. Cobb, supra. See 
French v. French, 302 Ill. 152, 160, 134 N. E. 33, 36. It is submitted that 
the defendant’s refusal to have a religious ceremony performed might have 
been held cruelty, which in New York is a sufficient ground for separation. 
See N. Y. C. P. A., § 1161. Cf. Heylmun v. Heylmun, 119 Misc. 113, 105 
N. Y. Supp. 335; Morris v. Morris, 108 Misc. 228, 177 N. Y. Supp. 600. 
See Pearson v. Pearson, 230 N. Y. 141, 146, 129 N. E. 340, 351. Had the 
plaintiff rested her case on that ground, the “misconduct ”—relied on as 
justification for non-support— would clearly have been unavailable as a 
defense. Though this point was not pressed, one of the dissenting judges 
reached the same result, on the ground that the misconduct was itself justified 
by the attitude of the defendant. 


INcomME Taxes — CoMMUNITY Property — Errect oF STATE THEORY OF 
OWNERSHIP ON FEDERAL TAXATION. — Suit was brought by an executor to 
recover alleged excess payments of income tax by a deceased resident of 
California, who had been required by the Treasury Department to make 
return and pay the tax upon the whole community income. He and his wife 
had sought to file separate returns, each upon one-half the income. The 
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lower court ruled that the plaintiffs were entitled to recover as matter of 
law. A writ of error was taken by the United States. Held, that the tax 
as originally levied was proper. Judgment reversed. United States v. 
Robbins, 46 Sup. Ct. Rep. 148. 

For a discussion of the principles involved, see NOTES, supra, p. 749. 


IncoME TAxeESs—WuHatT Is INcomME—CoMMISSIONS EARNED BY FIRM 
ano Parp TO PaRTNER’S ORDER, AS INCOME OF THE Firm.—C acted as 
sling agent for a number of cotton mills among which were the “Cannon 
Group,” which C controlled. He formed a partnership to conduct this busi- 
ness with L and G. In the partnership agreement it was provided that C 
should receive 60 per cent of the gross receipts from the “Cannon Group” 
before there should be any division of profits, whether or not a profit was 
earned. Subsequently this agreement was modified by a new undertaking 
between the partners in which C agreed to release the partnership from its 
obligation to pay him the 60 per cent, in consideration of its promise to 
continue to render services to three of the mills of the “Cannon Group” 
and to allow C to arrange with these mills as he saw fit for the commissions 
for such services, to which the partnership was to have no claim. C then 
contracted with the three mills to pay the commissions to various members 
of his family. This was done by remitting the amount due for the commis- 
sions by cheque to the partnership with instructions to pay the proceeds to 
the members of C’s family in certain stipulated proportions. These remit- 
tances were duly distributed by the partnership. The commissioner levied 
an excess profits tax on the partnership in respect of these amounts. The 
partnership paid the tax under protest and brought this action to recover 
it back. From a verdict and judgment for the plaintiff, the Government 
appealed. Held, that the sums paid to C’s order were never firm profits or 
income but merely consideration for the transfer of the business to the firm. 
Judgment affirmed. Bowers v. N. Y. Trust Co., 9 F. (2d) 548 (2nd Circ.). 

Formally the sums involved in the principal case were not firm income. 
A more difficult question is raised in determining their substantial nature. 
Dividends paid by a lessee corporation to the stockholders of a lessor cor- 
poration are held to be income of the latter corporation. Blalock v. 
Georgia Ry. & Elec. Co., 246 Fed. 387 (sth Circ.); West End St. Ry. v. 
Malley, 246 Fed. 625 (1st Circ.); Rensselaer & S. R. R. v. Irwin, 249 Fed. 
726 (2nd Circ.). Cf. Houston Belt & Terminal Ry. v. United States, 250 
Fed. 1 (sth Circ.). The court concedes that a similar device to distribute 
firm profits to the partners by eliminating the firm would not change the 
substantial character of the sums distributed as firm income. It distin- 
guishes the present situation, however, relying on cases where a loan by one 
partner to the firm is held to create a debt to him. Henderson v. Ries, 108 
Fed. 709 (4th Circ.); Rodgers v. Clement, 162 N. Y. 422, 56 N. E. got. 
See BuRDICK, PARTNERSHIP, 3 ed., 358. The theory of the court seems to 
be that there was a transfer of the business to the firm, for which the firm 
agreed to pay 60 per cent of the profits. But on this view the payments 
In question to C’s distributees went to discharge the firm debt to C. It is 
arguable, therefore, that they were part of the firm income, since the dis- 
charge of an indebtedness may be as real income as the actual receipt of 
hew property. Houston Belt & Terminal Ry. v. United States, supra. See 
U. S. Treas. Recs. 65, Art. 49. See Roswell Magill, “The Taxation of 
Unrealized Income,” 39 Harv. L. REv. 82, 96. Cf. United States v. Oregon- 
Washington R. & Nav. Co., 251 Fed. 211 (2nd Circ.). There is a hint in 
the opinion, however, that the true nature of the transaction was a transfer 
of all the business to the partnership except the 60 per cent which the 
transferring partner retained for himself. If this is a sound interpretation, 
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the 60 per cent under the first agreement, and the commissions from the 
three mills under the second, were clearly never income of the firm. 


INDIANS — RESTRICTIONS IMPOSED ON LAND PURCHASED FOR INDIAN By 
SECRETARY OF THE INTERIOR. — The superintendent of the Five Civilized 
Tribes authorized the guardians of a Creek Indian to purchase land for their 
ward. The purchase price was paid out of royalties from oil leases on 
allotments belonging to the Indian, which had been paid to the superin- 
tendent. Under a statute the Secretary of the Interior had control of these 
lands and the disbursement of their proceeds. (35 Stat. 312.) In accord- 
ance with this statute he had promulgated a regulation providing that when 
royalties were invested in land for the Indians the deed conveying the land 
should contain a stipulation against alienation without the consent of the 
Secretary. The guardians purchased the land, and the deed of grant con- 
tained the required clause against alienation. The ward reached his majority 
and without the consent of the Secretary of the Interior conveyed the land 
to one of the guardians, who reconveyed part of it to others. The United 
States sued to cancel these conveyances and quiet the Indian’s title. The 
plaintiff had judgment in the District Court. The defendant appealed. 
Held, that the land was subject to the Secretary of the Interior just as the 
funds were, and that the restriction was valid. Judgment affirmed. United 
States v. Brown, 8 F. (2d) 564 (oth Circ.). 

The Indians are regarded as the wards of the United States which may 
govern them by statute as well as by treaty. State v. Columbia George, 
39 Ore. 127, 65 Pac. 604. To effectuate this guardianship the United States 
has rights against third persons in respect to its wards. Thus, it may sue 
to enjoin interference with Indians’ fishing rights, to restrain the collection 
of taxes from Indians to whom lands have been allotted, or to set aside 
contracts obtained from them by fraud. United States v. Winans, 73 Fed. 
72 (C. C. S. D. Wash.); United States v. Rickert, 188 U. S. 432; United 
States v. Boyd, 68 Fed. 577 (C. C. W. D. N. C.). Moreover, where lands 
have been allotted to Indians and are made inalienable the Government can 
sue to cancel a conveyance of the lands, even though it has no pecuniary 
interest in the suit. Heckman v. United States, 224 U. S. 148. See 25 
Harv. L. Rev. 733, 740. Recently these principles were extended to allow 
the Government to quiet the title of land purchased for an Indian out of 
funds derived from the sale of his allotted lands and restricted as the land 
was restricted in the principal case. Sunderland v. United States, 266 U. S. 
226. But cf. McCurdy v. United States, 246 U. S. 263. The reasoning of 
the court was that although no express statutory provision was made for this 
restriction by the Secretary, he was given the power to control the funds 
and this embraced the lesser power to invest them subject to the condition 
against alienation. In the instant case the Secretary had royalties derived 
from allotted lands in his hands instead of their purchase price, but the 
decision seems clearly concluded by the principle of the Sunderland case. 


InpucING BREACH oF CoNTRACT— EFFECT OF NEGATIVE CONTRACT FOR 
Security. — The plaintiff was the owner of the majority of the stock in 
each of two telephone companies. He sold this stock to one Funston, who 
paid partly in cash and gave a note for the balance. Funston assigned the 
shares to the plaintiff as security for the payment of the note; and he 
further agreed that the property of the two corporations should not be sold 
or mortgaged until the note was paid. The defendant, a rival telephone 
company, with knowledge of the agreement, induced Funston to vote a 
transfer of all the assets of the two corporations to one Bruce for an in- 
adequate price. Bruce immediately transferred to the defendant. The latter 
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then caused the telephone lines to be torn down and the property dismantled. 
The plaintiff seeks damages for the destruction of his security. From a dis- 
missal of the complaint by the lower court, the plaintiff appeals. Held, 
that the taking of the assets with knowledge of the contract with the plaintiff 
rendered the defendant liable. Judgment reversed. Ward v. Dakota Tel. & 
Elec. Co., 206 N. W. 695 (S. D.). 

For a discussion of the principles involved, see NoTEs, supra, p. 749. 


INHERITANCE TAXATION — EQUITABLE CONVERSION — TAX BY STATE OF 
DomIcIL ON DISTRIBUTION THEREIN OF PROCEEDS OF FoREIGN LAND.—A 
Pennsylvania testatrix directed her executor to sell her land in Ohio and 
distribute the proceeds. The executor took out ancillary letters in Ohio, 
sold the land, and brought the proceeds into Pennsylvania for distribution. 
An appeal was taken from a decision of the register of wills, assessing an 
inheritance tax. Held, that the proceeds were properly taxed. Appeal dis- 
missed. Croxton’s Estate, reported in Legal Intelligencer, Jan. 22, 1926 
(0. C. Phila. Co., Pa.). 

A state of domicil cannot impose an inheritance tax upon personalty 
located in another state which is never brought into the domiciliary state 
for distribution. Frick v. Pennsylvania, 268 U. S. 473. The basis of 
the decision is that double taxation is unfair and that the tax by the 
domicil, under these circumstances, is a taking of property without due 
process of law. See 39 Harv. L. Rev. 250. Cf. Union Transit Co. v. 
Kentucky, 199 U. S. 194. And see T. R. Powell, “ Extra-territorial 
Inheritance Taxation,” 20 Cox. L. Rev. 282, 292, 296; J. H. Beale, “ Prog- 
tess of the Law, Taxation,” 38 Harv. L. Rev. 281, 282. In the principal 
case, the distribution in Pennsylvania was relied on as distinguishing the 
Frick case. Jurisdiction of Pennsylvania to tax must be admitted, even 
though there is no distribution in that state. See J. H. Beale, “ Jurisdic- 
tion to Tax,” 32 Harv. L. REv. 587, 629. See 39 Harv. L. REv. 250, 253. 
Pennsylvania more clearly has jurisdiction when the transfer from executor 
to legatee occurs there. Ferry v. Campbell, 110 Ia. 290, 81 N. W. 604. 
See Cahen v. Brewster, 203 U. S. 543, 551. See, also, GLEASON AND OTIs, 
INHERITANCE TAXATION, 4 ed., 276. It appears, however, that the distribu- 
tion in Pennsylvania in the principal case goes only to the point of juris- 
diction, and does not distinguish it from the Frick case, where also there was 
jurisdiction to tax. It is submitted that the principle of the Frick case is 
indisputably applicable in this situation to prevent bi-state taxes on the 
same economic interest. The mere conversion of the land into personalty 
after Ohio has taxed should not permit Pennsylvania to tax. Moreover, a 
close observance of the rule of the Frick case would seem desirable. See 
48 N. Y. St. Bar Assn. Rep. 242. The principal case is an illustration of 
the Pennsylvania courts’ adherence to the doctrine of equitable conversion 
where a domiciliary of that state has directed the sale of his foreign land, 
to the extent of imposing an inheritance tax on the land. Vanuxem’s Estate, 
212 Pa. St. 315, 61 Atl. 876. See 29 Harv. L. Rev. 343. Regardless of 
whether this extension is sound, it would appear that the Frick decision has 
made it no longer permissible. 


INSURANCE — NATURE OF BENEFICIARY’S INTEREST — EXERCISE OF OPTION 
By INsurED.—A husband took out life insurance, naming his wife bene- 
ficiary. The policy contained a clause allowing the insured to receive the 
cash value and accrued profits at the end of the accumulation period. When 
the husband attempted to exercise this option, however, the Insurance Com- 
pany refused to make payment unless his wife, from whom he was now 
separated, joined in a receipt. Ultimately the Company paid the money into 
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court, and the husband took out a summons asking that it be turned over to 
him. Held, that the husband is not entitled to receive the money without 
his wife’s consent and that, unless the parties come to some agreement, the 
fund must remain in court to be accumulated until one of them dies. Jn re 
Fleetwood’s Policy, [1925] 1 Ch. 48. 

In this country the beneficiary of a life imsurance policy is generally held 
to acquire a vested right of which he cannot be deprived unless the policy 
reserves to the insured a right to change the beneficiary. See 1 WItiston, 
Contracts, §§ 396, 369. See W. R. Vance, “ The Beneficiary’s Interest in a 
Life Insurance Policy,” 31 YALE L. J. 343. In the ordinary case, therefore, 
if the policy contains any options, they should be exercised only for the 
benefit of the beneficiary. Entwistle v. Travelers’ Ins. Co., 202 Pa. St. 141, 
51 Atl. 759; Lockwood v. Michigan Mutual Life Ins. Co., 108 Mich. 334, 
66 N. W. 229. But cf. Travelers’ Ins. Co. v. Healey, 25 App. Div. 53, 49 
N. Y. Supp. 20, aff'd, 164 N. Y. 607, 58 N. E. 1093. Where, however, the 
insured has the right to change the beneficiary, it would seem that, since he 
may do so in favor of his estate, he should be able to exercise options for 
his own benefit. Crice v. Illinois Ins. Co., 122 Ky. 572, 92 S. W. 560; 
McKinney v. Fidelity Mutual Life Ins. Co., 270 Mo. 305, 193 S. W. 564. 
Contra, Holder v. Prudential Ins. Co., 77 S. C. 209, 57 S. E. 853. Cf. 34 
Yate L. J. 533. In England apart from statute the beneficiary acquires no 
rights prior to the death of the insured. See W. R. Vance, supra, 31 YALE 
L. J. at 345. Cf. Cleaver v. Mutual Reserve Fund Life Ins., [1892] 1 Q. B. 
147, 151. But the Married Womens’ Property Act provides that a policy 
payable to wife or children shall create a trust in their favor. See 45 & 46 
Vict., c. 75, §11. In view of the statute the result in the principal case 
seems entirely sound. Jn re Equitable Life Assurance Society v. Mitchell, 
27 T. L. R. 213. But it is submitted that if the policy had reserved to the 
insured a right to change the beneficiary, a contrary result should have been 
reached. It would seem that the wife would then have no greater rights 
than the beneficiary of a revocable trust. 


MARRIAGE — VALIDITY — CEREMONY BY UNORDAINED MINISTER. — The 
appellant filed exceptions to an executors’ account, objecting to an allowance 
to W as the widow of the deceased, on the ground that she was not validly 
married to the deceased. Evidence showed that a license in due form had 
been procured by W and the deceased and that a ceremony, intended to 
satisfy the Maryland law requiring a religious ceremony to constitute a 
valid marriage, had been celebrated by M. The latter had received author- 
ity to act as a minister and to perform marriages, from a religious body 
defunct at the time of the ceremony in question. He was, however, preach- 
ing at a regular church, believed himself a duly ordained minister, and was 
believed by W and the deceased, who were members of his congregation, to 
be such. In fact he had never been accepted as the regular pastor by the 
officials of the church at which he was preaching. On this evidence the 
Orphans’ Court found that M was qualified to perform marriages, and dis- 
missed the exceptions to the executors’ account. An appeal was taken. 
Held, that the parties were entitled to rely on appearances, and that there 
was, therefore, a sufficient religious ceremony to satisfy the legal require- 
ment, irrespective of whether M was properly qualified. Order affirmed. 
Knapp v. Knapp, 131 Atl. 329 (Md.). 

In a jurisdiction in which common law marriages are allowed, the mar- 
riage in question would be valid as such. Meister v. Moore, 96 U. S. 76; 
Londonderry v. Chester, 2 N. H. 268. See cases collected in 2 L. R. A. 
(N.s.) 353. But Maryland does not recognize common law marriages. 
Denison v. Denison, 35 Md. 361. The widow must therefore establish a 





RECENT CASES 783 


valid religious ceremony. If the parties had been dealing with a public 
officer, his acts would have been valid as to them on the ground that he was 
an officer de facto. See MecHEem, Pustic Orrices & Orricers, §§ 317, 328. 
The fact that a minister is not a public officer should not lead to treating 
his acts differently from those of a public officer—e.g., a justice of the 
peace. Cf. State v. Robbins, 6 Ired. L. (N. C.) 23. The same policy 
which gives rise to the protection of third parties in their dealings with 
officers de facto would seem to protect them in dealing with a minister who 
assumes to act as such and who is thought by the parties to be duly or- 
dained, but who, in fact, is not authorized to celebrate marriages. Taylor 
y. State, 52 Miss. 84. See Hawke v. Corri, 2 Hagg. Con. 280, 288. And 
see 1 BisHop, Marriace & Divorce, 6 ed., § 291. A contrary view, requir- 
ing the parties to run the risk of the authority of the minister, would place 
too great a burden upon them. See Regina v. Millis, 10 Cl. & Fin. 534, 
784, 860, 906. 


RAILROADS — INTERSTATE COMMERCE— CONSTRUCTION OF INTRASTATE 
RamLROAD TRACKS WITHOUT CERTIFICATE FROM INTERSTATE COMMERCE 
Commission. — The plaintiff and defendant operate interstate railroads 
passing through Dallas, Texas. The industrial district of that city is located 
adjacent to, and is served by, the plaintiff’s railroad. To provide a direct 
connection with its own road, the defendant proposed to construct a track 
7.5 miles long from its main line to the industrial district, at an estimated 
cost of about $500,000. Only carload freight was to be carried. The plain- 
tiff brought suit to enjoin the defendant from proceeding without obtaining 
a certificate of convenience and necessity from the Interstate Commerce 
Commission. The Transportation Act requires such a certificate for the 
extension of a road or the construction of a new line, but not for the con- 
struction of a spur or industrial track. (41 Stat. 477, 1923 U. S. Comp. 
Star. Supp., § 8563.) The district court granted the injunction, but the 
decree was reversed in the Circuit Court of Appeals on the ground that the 
track was an industrial track, rather than an extension, and that a certificate 
was unnecessary. The plaintiff appealed. Held, that a track which taps a 
competitor’s territory can not be considered a spur or industrial track. 
Decree reversed. Texas & Pacific Ry. v. Gulf, Colorado & Santa Fe Ry., 
U. S. Sup. Ct., Oct. Term, 1925, No. 417. 

A new railroad company undertook the construction of a belt line, 5 miles 
long, to serve the industries located on the Houston ship channel. A con- 
nection was contemplated with the Municipal Belt Railroad, which in turn 
connected with various trunk lines. Approximately half of the freight to 
be carried was interstate in character. The plaintiff, a competing railroad 
whose land had been condemned for the defendant’s right of way, sued to 
enjoin the construction because it was not authorized by the Interstate 
Commerce Commission. Held, that until a new intrastate railroad actually 
offers to engage in interstate commerce it does not become subject to the 
jurisdiction of the Interstate Commerce Commission. Injunction denied. 
Texas & New Orleans R. R. v. North Side Belt Ry., 8 F. (2d) 153 
(S. D. Tex.). 

For a discussion of the principles involved, see NOTES, supra, p. 753. 


RECORDING AND Recistry Laws — EFFect oF FAILURE TO RECORD Divorce 
DECREE DISPOSING OF PropERTY. — The plaintiff corporation sought to attach 
property in the possession of the co-defendant, alleging that it belonged to 
the principal defendant, the plaintiff's debtor. Two years prior to the 
attachment proceedings the debtor had obtained a divorce from his wife, the 
co-defendant. In granting the divorce the court expressly ratified an agree- 
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ment between the husband and wife by which the former agreed to convey 
to the latter the property in question. This decree was not recorded. The 
land was never in fact conveyed, and the parties were later reconciled on 
the express condition that property rights should remain as fixed by the de- 
cree. The lower court upheld the plaintiff’s contention that the property 
in fact belonged to the husband, and the co-defendant appealed. Held, that 
the divorce decree was valid and gave the wife an equitable interest in the 
land superior to that of creditors despite the lack of record. Judgment 
reversed. Barnes v. American Fertilizer Co., 130 S. E. 1002 (Va.). 

The court held that the decree was not one for alimony. See Lovegrove 
v. Lovegrove, 128 Va. 449, 104 S. E. 804. Cf. Doyle v. Doyle, 268 IIl. 96, 
108 N. E. 796. And, on an apparently narrow statutory construction, it 
decided that the divorce court was not empowered to make such a decree 
on its own initiative. See 1919 VA. ANN. Cope, § 5111. The decree as to 
the property was held valid, however, as a “consent decree” ratifying the 
contract of the parties. Such decrees have been approved in similar cases 
in other jurisdictions. Belding v. Huttenlocher, 177 Ia. 440, 159 N. W. 101; 
Miller v. Miller, 234 Ill. 16, 84 N. E. 681; Julier v. Julier, 62 Ohio St. go, 
56 N. E. 661. And there is a strong policy in favor of amicable agreements 
as to alimony and property interests, particularly when sanctioned by the 
courts. See Palmer v. Fagerlin, 163 Mich. 345, 128 N. W. 207. See 2 
BisHop, MarrIAGE, Divorce & SEPARATION, § 884. If the contract had not 
been incorporated in the decree, it would have been void as against creditors. 
See 1919 VA. ANN. Cope, §§ 5192, 5194. It seems doubtful whether the 
statute providing for recording of judgments applies to decrees. See ibid, 
§§ 6450, 6461. But in any case record of a judgment is required only as 
against subsequent purchasers. See ibid., §6471. It seems sound, then, to 
hold that the decree was not within the operation of either the contract or 
the judgment recording statute. But the decision and the ambiguity of the 
statutes suggest a weakness in the recording system. Cf. H. W. Chaplin, 
“The Element of Chance In Land Title,” 12 Harv. L. Rev. 24, 29. It is 
submitted that the statutes requiring registration of all judgments and 
decrees in regard to land are more satisfactory. See, ¢.g., 1921 Mass. Gen. 
Laws, c. 184, §§ 15-17; c. 185, §§ 86-88, gr. 


TAXATION — RECEIVERS — TAXES AS DEBTS UNDER UNITED StaTEs PRrior- 
1ry StaTUTE. —A general creditor filed a bill against a New York corpora- 
tion alleging that it was solvent but unable to meet maturing obligations, and 
praying that the court should administer the assets of the defendant and 
appoint a receiver. The corporation filed an answer admitting the allegations 
of the bill and joining in its prayer. The court entered a decree granting 
the relief prayed, and appointed the appellant receiver. The assets were 
found insufficient to pay all the claims. The United States having filed proof 
of claims for unpaid income taxes and customs duties, the court directed the 
receiver to pay these amounts out of the assets of the corporation as pre- 
ferred claims. From an affirmance of this decree, the receiver appealed. 
Held, that the corporation had made a voluntary assignment of its property 
sufficient to justify the application of United States Revised Statutes, Section 
3466 (1 Stat. 515, 1918 U. S. Comp. Srar., § 6372), and that the United 
States was entitled to priority as to its claims for taxes, the latter being 
“debts due to the United States” within the meaning of that section. De- 
cree affirmed. Price v. United States, 46 Sup. Ct. Rep. 180. 

A court may bring a “consent receivership” within Section 3466 either 
by deciding that it is tantamount to a commission of an act of bankruptcy, 
or is in effect a voluntary assignment for the benefit of creditors. The latter 
method is generally employed because the former necessitates the finding of 
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insolvency. See 32 Stat. 797, 1918 U. S. Comp. Stat., §9587. Even under 
the latter method it seems that insolvency is regarded as essential. See 
Paxton Blair, “The Priority of the United States in Equity Receiverships,” 
39 Harv. L. Rev. 1, 10. Recent cases, however, have held that, if the cor- 
poration is in fact insolvent, a consent answer will amount to an assignment 
for the benefit of the creditors even though insolvency has not been alleged. 
Davis, Director General v. Miller-Link Lumber Co., 296 Fed. 649 (5th 
Circ.); Davis, Director General v. Pullen, 277 Fed. 650 (1st Circ.). But 
cf. Equitable Trust Co. v. Connecticut Brass & Mfg. Corp., 290 Fed. 712 
(and Circ.); Davis, Director General vy. Michigan Trust Co., 2 F. (2d) 194 
(6th Circ.), certiorari granted, 267 U. S. 591. The principal case and an- 
other decision handed down on the same day give to this result the stamp of 
approval of the Supreme Court. Cf. United States v. Butterworth-Judson 
Corporation, 46 Sup. Ct. Rep. 179. And it is now established, in accord 
with the principal case, that an actual divestment of title is not necessary 
to make the insolvency sufficiently notorious. Bramwell v. United States 
Fidelity & Guaranty Co., 46 Sup. Ct. Rep. 176. See Paxton Blair, supra, 
39 Harv. L. Rev. at 15. Cf. Beaston v. Farmers Bank of Delaware, 12 
Pet. (U. S.) 102; Equitable Trust Co. v. Connecticut Brass & Mfg. Corp., 
supra; Davis, Director General v. Michigan Trust Co., supra. Since it has 
generally been held that the United States is not-entitled to priority on the 
ground of a sovereign prerogative, the Government’s priority can rest only 
on statute. See United States v. State Bank of North Carolina, 6 Pet. 
(U. S.) 29, 35. And see Paxton Blair, supra, 39 Harv. L. Rev. at 21. 
But cf. Liberty Mutual Ins. Co. v. Johnson Shipyards Co., 6 F. (2d) 752 
(and Circ.). But Section 3466 has been stated to be inapplicable to taxes. 
See H. Maurice Fridlund, “ Federal Taxes and Preferred Ship Mortgages,” 
38 Harv. L. Rev. 1060, 1065. The principal case expressly repudiates the 
prerogative theory but holds -the statute applicable. And a lower federal 
court decision based on the prerogative theory has been affirmed on this 
ground. Liberty Mutual Ins. Co. v. Johnson Shipyards Co., supra, aff'd 
sub nom. Stripe v. United States, 46 Sup. Ct. Rep. 182. Although it may 
be conceded that taxes are not within the technical meaning of the word 
debts, this liberal construction of the statute with a view to adapting it to 
modern conditions seems desirable. 


VENDOR AND PURCHASER— INFANTS—LACK OF MUTUALITY AS A BAR 
10 SPECIFIC PERFORMANCE. — The defendant agreed to sell land to the plain- 
tiff who at the time of the contract was nineteen years old. The price was 
to be paid in installments which were duly tendered by the plaintiff. The 
defendant, however, refused to accept them or to convey the land. The 
plaintiff’s father as next friend then brought a bill for specific performance. 
The case remained on the docket without trial until the plaintiff attained his 
majority, when he was granted leave to proceed in his own name. The trial 
court dismissed the bill, and the plaintiff appealed. Held, that mutuality of 
remedy, necessary for specific performance, is wanting and that the plaintiff 
is barred by delay. Decree affirmed. Bracy v. Miller, 278 S. W. 41 (Ark.). 

This is but another instance of regrettable adherence to the superficial 
attractiveness of Fry’s theory of mutuality. See Fry, SpeciFIc PERFORM- 
ANCE, §§ 460, 461. The fundamental unsoundness of a literal application of 
the theory has often been demonstrated. See J. B. Ames, “ Mutuality in 
Specific Performance,” 3 Cor. L. Rev. 1; Ames, Lectures on LeGat History, 
370; W. D. Lewis, “ Specific Performance of Contract — Defence of Lack of 
Mutuality,” 40 Am. L. Rec. 270, 383, 447, 507, 41 ibid. 251, 329, 42 ibid. 
501; 3 WriListon, Contracts, §§ 1433-1442. See also 16 Harv. L. REv. 
72; 34 ibid. 336; 36 ibid. 229. But it has received widespread approval and 
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has left the cases on the subject in hopeless confusion. ‘The sounder rule 
is that if equity can grant a decree which will protect the rights of both 
parties, it should do so. Dresel v. Jordan, 104 Mass. 407; Philadelphia Ball 
Club v. Lajoie, 202 Pa. St. 210, 51 Atl. 973. See 23 Harv. L. Rev. 294. 
But if the defendant can have no assurance of counter-performance, there 
should be no decree. Measures Bros., Ltd. v. Measures, [1910] 2 Ch. 248, 
See 24 Harv. L. Rev. 245. Accordingly it is quite proper to refuse specific 
performance to a plaintiff who is still under age. Flight v. Boland, 4 Russ. 
298. But once he has attained his majority the objection no longer exists, 
Clayton v. Ashdown, 9 Vin. Abr. 393. Moreover the court’s argument that 
the suit is barred by delay seems unsound. As a matter of contract law 
the plaintiffs prompt tender of performance would be conclusive despite 
his right of rescission. And manifestly he is not guilty of laches. See cases 
collected in 25 L. R. A. (N. Ss.) 6309. 
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THe THEORY oF Justice. By Rudolf Stammler. Translated by Isaac 
Husik. With an Introduction by the Translator and with Appendices 
by Francois Geny and by John C. H. Wu. New York: The Macmillan 
Company. 1925. pp. xlii, 591. 


This book is the thirteenth volume of a series of translations of Continen- 
tal masterworks on jurisprudence and philosophy of law which is being 
published under the title “ Modern Legal Philosophy Series” by a com- 
mittee of the Association of American Law Schools. It is a translation of 
the chief work of Professor Rudolf Stammler, the leader of the philosophi- 
cal movement which followed the period of juristic and philosophical decay 
that had set in after the historical and metaphysical schools of the nine- 
teenth century had run their course. This movement grew out of, and has 
its roots in, the thinking of the Law of Nature School of the seventeenth 
and eighteenth centuries and in the critical philosophy of Kant. 

The idea of a Law of Nature goes back to the very beginnings of philo- 
sophical reflection upon law and the nature of law. The ancient Greek 
philosophers + had distinguished between just by nature and just by conven- 
tion or enactment. At the hands of the Roman jurists this had become a 
distinction between law by nature and law by convention or enactment.’ 
Grotius, the founder of the seventeenth century Law of Nature School, had 
given definiteness and clearness to this mode of thought by defining “ nat- 
ural” to mean “according to the nature of man.”* By nature of a thing 
we mean its essence; the sum of its enduring characteristics. Natural law 
then is law which is in harmony with the essential characteristics of the 
unchanging nature of man. And human reason was believed fully able to 
construct a perfect system of law by logical deduction from the nature of 
man. 

Stammler shows that “It was in fact a mistake in method to bring in 
the nature of man in working out the problems of the law of nature,”* 





1 ARISTOTLE, NICOMACHAEAN ETHICs, 5, 10. 

2 PounD, INTRODUCTION TO THE PHILOSOPHY oF LAw, 31. 

8 Grotrus, De Jure Betti et Pacts, Prolegomena, par. 6 et seg.; quoted in 
Ba. 2, C4. 

4 Pp. 75. 
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and insists > that since we have to do with social regulation “we must start 
out from the idea of social codperation as an object of a special kind, re- 
quiring an investigation of its own, and by critical analysis discover the law 
immanent in it.” “There can be no law of nature in the former sense of 
the word (i.e., derived from the nature of man) but there may be methodi- 
cal principles, implied in the nature of law.” In other words he would 
derive the natural law from the nature of law. Since the nature of a thing 
is the unity of its permanent: attributes, “ Law of Nature would then denote 
a legal content that does not deal with particular instances as such, but 
aims at permanent and systematic uniformity.” 

At the end of the eighteenth century, Europe was governed by absolute 
monarchs. ‘This seemed out of keeping with a system of law which ap- 
pealed to reason. Accordingly thinkers of that time were brought face to 
face with the necessity of solving the problem of reconciling the constraint 
of law with liberty. This problem was solved by Kant by his famous defi- 
nition of right as “the sum of the circumstances according to which the 
will of one may be reconciled with the will of another according to a com- 
mon rule of freedom.” ® 

This definition was turned by Savigny’ into a definition of law: “The 
tules whereby the invisible boundaries are determined within which the ex- 
istence and activity of each individual gain secure and free opportunity.” ® 
This Kantian formulation of “legal justice” dominated the thinking of the 
Historical as well as of the Philosophical School, and was taken up again 
in a modified form at the end of the nineteenth century by Stammler. 

Stammler is called a Neo-Kantian, for his legal philosophy is a return to 
Kant in more than one sense. First his definition of right is Kantian. He 
reconciles law and liberty; but for Kant’s individualistic formula, according 
to which the individual will was to be allowed as much self-assertion as was 
compatible with the will of all, Stammler, who came after Ihering and the 
social utilitarian school, substituted a social formula, which he calls the 
“social ideal”; *® i.e., the concept of a community of all persons united 
under the law, conceived as men willing freely, every one of whom makes 
the purposes of others his own whenever they permit of objective justifica- 
tion. It means “the methodical adjustment of individual purposes in ac- 
cordance with the final purpose of the community.” 

Again his philosophy is Kantian in its fundamental method. It is a criti- 
cal method of jurisprudence in the same sense in which the method of 
Kant’s philosophy was a critical method. Compare for instance Stammler’s 
formulation of the problem of his book on page 21 with the method of 
Kant. Stammler there writes “ Under what universal conditions is the qual- 
ity of objective justice present in a specific legal rule?” In an article in 
the Michigan Law Review, Stammler describes Kant’s method as follows: 
“He (Kant) demanded a clear understanding of the conditions necessary 
to attain universally valid principles. It is this understanding of fixed and 
definite methods for uniform ordering which constitutes the peculiar quality 
and essence of assured philosophic speculation.” ® What Kant did for nat- 
ural science and ethics, Stammler did for law and jurisprudence. He sub- 





SP. 76. 
i 6 es: METAPHYSISCHE ANFANGSGRUENDE DER RECHTSLEHRE, EINLEITUNG, 
ar. B. 

7 Savicny, 1 System pes HeEvuTiIceEN ROEMISCHEN ReEcHTs, par. 52. See 
Roscoe Pound, “ Theories of Law,” 22 Yate L. J. 114, 133. 

7 a 152-155. 

’ Rudolph Stammler, “ Fundamental Tendencies in Modern Jurisprudence,” 
21 Micu. L. Rev. 862, 880. — 
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jected the phenomena of all social and moral life to a critical analysis as a 
basis for a unitary method and for principles of universal validity. He 
himself has defined philosophy of law as “the doctrine of those propositions 
about law which have universal validity.”1° “He has,” says Briitt, “a 
place in the philosophy of law, comparable to that of Kant in the theory of 
Knowledge.” 14 

Stammler has entitled his book “ Die Lehre von dem richtigen Recht.” 
This, literally translated, is the doctrine of “right law.” Right here means 
correct; right law is law which is in harmony with the nature of law; law 
which attains a correct result. The correct result is justice. “ Richtiges 
Recht” might well therefore be translated, as Dean Pound has suggested,” 
as “justice through law.” 

Now what is the content of Stammler’s concept of “just Law”? In 
order to answer this question, he analyzes critically the notion of law as a 
kind of volition, binding together man and man, sovereign, and inviolable 
in its nature. It is in its nature an attempt to enforce justice (Zwangsver- 
such zum Richtigen). “ Just law is positive law that has certain objective 
qualities.” “It denotes a critical treatment of a historically growing legal 
content in so far as it classifies it systematically, as just or unjust.” (i.., 
according to a universally valid method.) ** Always emphasizing the ad- 
ministration of justice through law, he then proceeds to compare just law 
and law of nature; just law and grace (i.e., mercy); just law and the vari- 
ous uncritical conceptions of right. 

In the second part of the book entitled, “The Method of Just Law,” 
Stammler develops his critical universally valid method. The basis of his 
method is the Aristotelian distinction between form and matter. The matter 
of human society is the whole of our economic life (Wirtschaft) with all its 
necessary arrangements, i.e., the efforts made by all members of the con- 
munity to satisfy their needs; the form, that which gives order to this mass 
of concrete material, that which regulates the economic life, is the law.* 

Again applying this distinction to law itself, he says that in the judgment 
of a legal content, the form is the concept of justice, the matter is the posi- 
tive law in its empirical constitution.1> 

The criterion of universal validity by the application of which we deter- 
mine whether a rule of positive law achieves justice or not, is the “social 
ideal” stated above.‘® This “social ideal” is the law immanent in social 
codperation that Stammler seeks to discover (supra). It constitutes the 
universally valid “methodical principles implied in the nature of law” 
(supra). At this point, the connection between Stammler’s philosophy and 
that of the Natural Law School appears most clearly. For the immutable 
natural law of the seventeenth and eighteenth centuries, Stammler substitutes 
his “social ideal” as a “ natural law with a changing content,” as he himself 
had called it in an earlier work.17 The social and economic life changes 
continually; the content, the matter of the law, which regulates this economic 
and social life changes with the latter; but the form, the social ideal, the 
ideal of justice, does not change; it is immutable; it is of universal validity. 





10 STAMMLER, I ZEITSCHRIFT FUER RECHTSPHILOSOPHIE 4. 

11 Britt, Kunst DER RECHTSANWENDUNG, 118, quoted from Roscoe Pound, 
“The Scope and Purpose of Sociological Jurisprudence,” 25 Harv. L. REv. 140, 
153. 

Roscoe Pound, supra, 25 Harv. L. Rev. at 150. 

P. 29. 

Pp. 6, 23. STAMMLER, WIRTSCHAFT UND RECHT, par. 76, pp. 166-169. 
P. 168. 

Pt. 2,'c. 2. 

STAMMLER, WIRTSCHAFT UND RECHT, par. 33. 
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From this social ideal he derives two sets of principles of just law.1® 
1. The Principles of Respect (Consideration) : 

a. The content of a person’s volition must not be made subject to the 
arbitrary desire of another. 

b. Every legal demand must be made in such a manner that the person 
obligated may be his own neighbor. 

2. The Principles of Participation (Coéperation) : 

a. A person under a legal obligation must not be arbitrarily excluded 
from a legal community. 

b. Every ability (i.e., power) of disposing that is granted by law may be 
exclusive only in the sense that the person excluded may be his own 
neighbor. 

In order to apply these principles to individual cases, Stammler intro- 
duces, as an intermediate step, the “ A Typical Model of Just Law.” 1® The 
parties whose rights are to be determined are brought into a “ Sondergemein- 
schaft,” a special community, with their respective claims, and the contro- 
versy is determined according to the “ principles of just law,” so that each 
man “while subordinating himself to others, may yet remain his own 
neighbor.” 

But Stammler is not content with laying down a universally valid method 
established upon the principles of a critical philosophy. He is above all a 
practical technical jurist. And in the third part of his work, “ Die Praxis 
des richtigen Rechts,” translated as “ The Practice of Just Law,” he shows 
how these principles may be applied to the most varied situations that may 
arise in actual experience. The author concludes his book with a fourth 
part, entitled “ Der Beruf des richtigen Rechts,” translated as the “ Mission 
of Just Law,” in which he indicates the position of “ just law” in philosophy 
as a whole. 

Appendix I is a translation of Chapter 6 of a critical article by Francois 
Geny which originally appeared in 2 Science et Technique en droit privé 
positif, 127-190. Appendix 2 is an article by Professor John H. C. Wu, a 
pupil of Stammler’s, on Stammler and his critics. , 

The translation is, on the whole, very well done. The translator is 
familiar with German and English philosophical terminology, and has given 
us an extremely readable and faithful reproduction of Stammler’s thought. 

A word of caution, however, may not be amiss. Here and there a lack 
of familiarity with Stammler’s idiom has betrayed the translator into writ- 
ing a sentence, the obscurity of which must not be laid at the door of the 
author. An instance of this sort-of thing is the repeated misconception of 
the meaning of the verb “ absehen,” which, in modern German, has taken 
on the meaning of “to abstract.” Stammler repeatedly uses the verb in 
this sense. Occasionally, however, he uses it in its more common meaning 
of “to disregard,” “to take no account of.” The translator has over- 
looked this, e.g., on pages 21, 217, 348, producing, in-each case, an un- 
intelligible sentence. Again, on page 6, appears the strange statement: 
“Legal science must make clear the content of a body of law without tak- 
ing account of a special form of social economy.” Stammler wrote: “Legal 
science must make clear the content . . . and can do this, without taking 
account of a special form of social economy.” One wonders why, on page 
21, “ Dinglichkeit” has taken on so concrete a garb as “real rights.” On 
page 28, “ begriindetermassen” does not mean “absolutely” but “ justifi- 
ably,” “for good reasons.” For “ Rechtsordnung” English and American 
writers use the term the “legal order.” 2° “ Schuldfrage,”’ on page 41, seems 
to be too narrowly rendered “matter of debt.” “Schuld” at civil law 
arises from delict as well as from contract. On page 127 of the original, 





18 Pt, 2, c. 2. 29 Pt. 2, ¢. 5. 20 See pp. 28, 29, 38, 396. 
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we read: “Eine Rechtsfolge . . . deren Verwirklichung jedoch bei anderer 
besserer Einsicht nicht wieder zu berichtigen ware.’ On page 98 of the 
translation, this has been rendered: “A consequence —the realization of 
which cannot, from another better point of view, be justified.” Stammler 
spoke of a legal consequence, which after one had attained another and 
better understanding of the situation could not be “corrected”; i.¢., so 
as to be in harmony with the better understanding. One must bear in 
mind that the meaning of “ richtig” is “ right,” “correct”; and “ berichti- 
gen” means “to correct.” *4_ On page 100 “ aeussere Gerechtigkeit des Men- 
schen” appears as external “justice,” instead of “ righteousness.” “ Aboli- 
tionsrecht” is not “amnesty,” but the power of quashing a prosecution in a 
matter not yet judicially determined. “ Volljahrig” ?? means “ of full age,” 
not “mature.” “ Dienstmiete”?* is not a lease, but a contract for the 
rendering of services (Jocatio operarum). “ Zumuten” 24 means, not “ pre- 
sume” but “exact, expect, require.” 25 On page 134, “rendering of counter 
performance ” has been limited to “paying consideration.” On page 255, 
“tritt zeitlich hinter em,’ which means “takes place at a time subse- 
quent to,” is translated, “goes back to a time prior to.” On page 275, 
“ Eigentumsklage,” an action to protect ownership, a vindication, has been 
translated “an action of trespass.” This is not what Stammler, a Civil Law 
lawyer, had in mind. On page 285, “ wegen Mangels einer den Kosten ent- 
sprechenden Masse” had*better be rendered “ owing to the lack of sufficient 
assets.” On page 292, “ freistellen” does not mean “to make independent 
of,” but “to permit.” On page 323, “ durchdringen” does not mean “ pene- 
trate” but “succeed.” “ Geschaftsfahigkeit”?® is usually translated by 
“capacity for juristic acts,” or by “disposing capacity”; not quite ade- 
quately by “contractual capacity.” “ Rechtliche Verbindung”?" means 
“legal relations” not “legal obligation.” “ Unerlasslich”?® does not mean 
“impossible” but “ irremissible,” “ indispensable.” 

Watter L. Mott. 





CAsEs ON FEDERAL TAXATION. By Joseph Henry Beale and Roswell Magill. 
New York: Prentice-Hall, Inc. 1926. pp. xv, 7109. 


The existing system of federal taxation is a giant in stature but a mere 
infant in age. Imagine an attempt fifteen years ago to make a teachable 
collection of federal revenue cases. The compiler would have had at hand 
for immediate practical purposes a certain number of decisions and admin- 
istrative rulings relating to the tariff; to the excises on tobacco and liquors; 
and to the duties on national banking associations —if he were willing to 
consider these last as taxes despite the fact that the Supreme Court had 
spoken of their revenue aspect as incidental only. If historically minded, 
the compiler might have dug up the Civil War taxes, the forcibly interred 
income tax of 1894, and the inheritance tax and other excises of Spanish 
War days. If possessed of a sense of humor, he would have inserted a case 
or so emphasizing the oppressed state of oleomargarine, that constitutional 
pariah. To round off a book otherwise neither interesting nor broadly sig- 
nificant, he would have produced with a flourish the corporation tax cases, 
then just decided. 

The last item would have been really noteworthy. Foresighted persons 
perceived in it, and in the concurrent successful progress of the income tax 





21 Cf. p. 102. So, also, pp. 108, 142. 25 Cf. pp. 223, 370. 
22 P. 110. 26 P, 338. 
23 P, 124. at P. 352. 
24 P. 124. 28 P. 393. 
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amendment through the state legislatures, some very plain handwriting on 
the wall. The time was near when multitudes of small taxpayers were to 
begin receiving bills from Collectors of Internal Revenue and calls from 
field agents. Democratization of the national revenue was on its way. 

Compare present conditions with the old state of things. Customs re- 
ceipts, while substantial, now play second fiddle. Tobacco is still law- 
fully grown and consumed to the aggrandizement of the Treasury, but out- 
lawed John Barleycorn bulks not large, save perhaps in the personal income 
returns of honest bootleggers. The income tax on individuals, corporations, 
and trusts (whatever trusts are), with shifting and occasional satellites such 
as the capital stock tax, the excess profits tax, the estate tax, and the gift 
tax, has for years held the zenith of our fiscal heavens, and for years to 
come will continue in that position. 

The permanence of this central luminary fully justifies publication of the 
present casebook. It would have been useless to wait for petrifaction of 
the entire revenue system. That will not come either here or elsewhere. 
Any tax high enough to make worth the candle the game of avoidance or 
evasion must be amended now and again. When England consolidated her 
income tax in 1918, Parliament had to repeal wholly or partially no fewer 
than fifty-two acts dating all the way along from 1842. So our four varying 
Revenue Acts since the end of 1918 seem far from unreasonably numerous. 
Of these Revenue Acts the latest has now repealed the capital stock tax and 
the gift tax, thus rendering obsolescent some seventy-five pages of our edi- 
tors’ book. But the House conferees snatched the more important and de- 
fensible estate tax as a brand from the burning, and we may feel sure that 
expansion of decisions and regulations under the income tax will take up 
any slack which minor repeals have caused or can cause. 

In physical appearance this volume, with its dignified binding and clear, 
well-spaced type, is a credit to the publishers. Errors in text and notes 
seem to be few and of little importance. There is a reference to the 
Columbus L. R. on page 183. In the eighth line of page 9 the word 
“hearing” should be “re-hearing.” The corporation tax cases on page 
12 are dated one year too early. “Pages chosen at random and com- 
pared with the text of the original reports disclose a number of slight 
variances, mostly in punctuation. The most serious errors of this sort which 
the reviewer has observed occur on pages 147 and 148. Here the famous 
opinion of Towne v. Eisner is presented to the student as an anonymous 
utterance, and by a curious continuing fatality the literary gem of this opin- 
ion (the sentence commencing “A word is not a crystal”) is rendered with 
an inaccuracy of punctuation and also an inaccuracy of wording; but the 
sense is not distorted. These criticisms end in nothing more than some 
demonstration of the fact that present day proof reading rarely attains the 
nice precision which characterized many technical works a quarter of a 
century or more ago. 

In content the book is a natural and almost inevitable sprout from the 
legal stalk which Professor Beale himself not long since planted in a flower 
pot of its own by compiling his Cases on Taxation. As might be expected, 
his contributions to the present work are well chosen and well presented. 
Professor Magill, who covers the whole income tax and therefore has the 
laboring oar, offers an admirable selection of decisions and other related 
matter. His plan of arrangement is different from that of the Act and 
Regulations 65, and much easier to follow. His references to the more 
scholarly articles and notes on the topic form a useful list. To this list 
may now be added his own recent enlightening paper on “The Taxation of 
Unrealized Income.” 2 

1 245 U.S. 418 (1918). 2 39 Harv. L. Rev. 82. 
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In view of Professor Williston’s Cases on Bankruptcy and Professor 
Frankfurter’s Cases on Interstate Commerce, it cannot be said that this 
collection of source matter is a novelty either because a federal statute 
forms its backbone or because the decisions of a federal administrative tri- 
bunal—the Board of Tax Appeals — play a part in it. But the book has 
features which may strike the normal case-trained (or shall we rather say 
case-hardened?) student as unusual and disconcerting. This “ ordinary rea- 
sonable student” is a creature of habit in his intellectual diet. He likes 
fairly short opinions based on simple facts. Tax cases are, more often than 
not, long and extremely complex. Our student has no love for statutes. 
Here many statutory quotations punctuate his progress. Administrative 
regulations are as fourth dimensional intrusions upon his simple world. 
This book reeks with passages from Regulations 65. Quite possibly practi- 
cal experience will show that the editors may wisely give the stranger to 
federal taxation a little more introductory guidance. This comment applies 
particularly to Professor Magill’s chapters. Would it be making the game 
too easy to insert a brief preliminary explanation— perhaps as a note to 
the paragraph numbered 1, on page 23— covering the general nature of 
our modern income tax; normal tax and surtax; the interesting differentia- 
tion between earned and unearned income; the peculiar treatment of in- 
surance companies, foreign traders, and— under the latest Act — non-resi- 
dent citizens; and so forth and so on? Or if it would be unwise to intro- 
duce all this material at this point, such a note might be broken up and 
inserted piecemeal at appropriate places. The effect would be not only to 
give the student an easier start, but also to anchor the whole book more 
firmly to actuality. A further thoroughly legitimate help would be a find- 
ing table by which the reader could pick his way quickly among the cross- 
references in the sections and articles quoted from the Act and the Regula- 
tions. Professor Magill’s good rearrangement adds to the difficulty of 
doing this without a mechanical guide. Whether the book should be fur- 
nished with an index as well as a table of contents is debatable. Probably 
the finding table referred to above would fill all needs along this line. 

The volume contains many hard nuts to crack. Yet the cracking of thein 
is worth while. Obviously this is so from the bread-and-butter point of 
view. But crass material argument need not stand alone. A few annual 
instalments of lawyers beginning practice with some idea of federal taxation 
may do much to remove one perfectly valid complaint about the income 
tax—that its cost to the taxpayer in uncertainty, worry, and plain hard 
cash vastly exceeds the amounts paid the Treasury. Moreover, study of 
the administration of one complex statute is likely to arouse in many minds 
an interest in administration generally. American lawyers are not yet suffi- 
ciently devoting their attention and energy to the practical effects and appli- 
cation of our laws. If this book leads them more fully to shoulder this 
responsibility, it will have rendered the community a valuable service. 


J. M. Macurtre. 





Oxrorp Stupres IN SocraAL AND Lecat History. Edited by Sir Paul 
Vinogradoff. Vol. VII, No. XIII. Early Treatises on the Practice of 
the Justices of the Peace in the Fifteenth and Sixteenth Centuries. By 
B. H. Putnam. New York: The Oxford University Press, American 
Branch. 1924. pp. ix, 424. 


In this seventh volume of the Oxford Studies in Social and Legal History 
Miss Putnam has written a book which will not have to be done over again: 
an important and interesting piece of work, well worth doing and well done. 
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The institution of Justices of the Peace is essentially English. The old 
police organization of tithings, and the crude hue and cry, were ill adapted 
to cope with conditions as they were under the later Plantagenets. The 
coroner’s office was a narrow one. Manorial justice was too special and the 
hundred motes too general to function well. The appointment of Justices 
of the Peace for the counties to deal with crimes against the peace both by 
means of preliminary proceedings and by the General Sessions supplied 
England with a flexible system of criminal justice, magnified the position of 
the country gentry, and kept this important function in the hands of a re- 
spected body of laymen. At a critical period, by relieving the strain on the 
judiciary, the institution did much to preserve for us the spirit and methods 
of the common law. 

No series of rolls of the Justices of Peace have been published; it is to be 
hoped that Miss Putnam is to edit a volume of these rolls. In the absence 
of these original sources, our knowledge of the first centuries of the office is 
drawn from a few treatises, which it is the object of this work to examine 
and describe. 

The first chapter contains a careful study, internal as well as external, of 
the old tract entitled Boke for a Justice of Peace. The additions from 
edition to edition are noted, and the excellences or errors of the printers. 
Within her own sphere the author’s conclusions are unquestionably sound, 
though one might differ with her on a few collateral matters, such as the 
printer of Fitzherbert’s Abridgement.1 Her work on the chronology of the 
editions is of great bibliographical importance. 

Even more valuable as a contribution to knowledge of the subject is the 
author’s examination of the sources of the Boke. By assembling her argu- 
ments she makes it very clear that the Boke is made up of two tracts. The 
first is a collection of statutory matter, defining the duties of the office, and 
the “charge” to the (grandy jury. It is clear that manuscripts of this 
general character had been prepared for at least a century before the first 
edition of the Boke ; a separate work, to a considerable extent, in each county. 
The “ charge” is an elaborate one, and must have been placed in manuscript 
in the hands of the justices. Several such manuscripts have been preserved. 
The second part of the Boke is a collection of writs and indictments. This 
too is the sort of collection which was necessarily found in every county. 
A Worcester manual of the early fifteenth century is printed in an appendix. 
The manual used in printing the Boke was a Suffolk compilation. 

The most important conclusion drawn by the author from this study is 
that the Boke cannot safely be taken as a statement of the law governing 
Justices of the Peace at the beginning of the sixteenth century, since the 
manuscripts used embody the law as it was at least a hundred years earlier; 
changes in the law, in such a collection, being added to, rather than substi- 
tuted for the existing text. 

Works on Justices of the Peace especially composed for publication during 
the sixteenth century are next considered: Fitzherbert’s (1538), Lambard’s 
(1581), and Crompton’s (1583). The first of these was doubtless an original 
compilation of the great abridger. The others owed much te a Reading on 
the Peace of 1503 by one Thomas Marowe. Half Miss Putnam’s work is 
given to a critical review of this Reading, with a publication of the text in 
an appendix. In a work which is all valuable, one may single out her edition 
of this Reading as most valuable. It is in fact more than a mere treatise on 
the Peace; it is our best source of knowledge of the criminal law of the 
fifteenth century —a critical period, during which the administration of that 
law was passing into the hands of the King. It is interesting to note that 





1 P. 34. 
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Marowe’s treatment of the non-statute law was based upon Year Book 
~ authority. Many cases he cited exactly; of others the citation is lacking, 
probably because the copyist omitted it, but the case can be certainly identi- 
fied. This puts the date of cesser of use of the earlier Year Books by lawyers 
forward at least to the beginning of the reign of Henry VIII. 

The book is a sane, scholarly, useful treatise on an obscure but important 
part of legal history. One awaits with interest the result of Miss Putnam’s 
further researches in this field. 

J. H. BEAte. 





Cases AND OTHER AUTHORITIES ON Equity. Volume 2. Specific Per- 
formance of Contracts. Selected from Decisions of English and Ameri- 
can Courts. By Walter Wheeler Cook. St. Paul: West Publishing 
Company. 1925. pp. xvi, 838. 


This is the second volume of a series of three, of which the first has 
‘already been reviewed, and the third (published before the second) will 
shortly be considered in these pages. The present volume corresponds with 
Ames’ Cases on Equity, Volume I, except that Mr. Cook has treated juris- 
diction in his earlier volume. The editor says in his preface that the arrange- 
ment of this material on specific performance departs less from traditional 
lines than does that of the other two volumes of the series, but that instead 
of following the historical approach of Keener and Ames he has in all his 
three case-books on equity presented the subject from an analytical and 
functional point of view. f 

While Dean Pound? has contrasted Mr. Cook’s analytical attitude in his 
first volume with Ames’ historical view, the present reviewer confesses his 
inability ‘to see any fundamental difference of approach between this second 
volume and Ames. True, Ames might be called “historical” because he 
inserted a few early cases like Cokayn v. Hurst* and Montacute v. Max- 
well,* which Mr. Cook has sacrificed to make room for recent decisions, or 
because some of the English cases on negative contracts® are placed in 
chronological order; but Mr. Cook introduces an excellent historical note ® 
which carries specific performance even farther into the dark backward and 
abysm of time than Cokayn v. Hurst,’ while Ames often abandons chrono- 
logical succession and Mr. Cook sometimes falls into it. Whatever the 
varying fundamental attitudes toward the law of different men as shown in 
their articles and treatises —and of the divergence there between these two 
writers nobody can doubt—the mechanics of case-book editing naturally 
impels them to the same principle, that a series of cases on the same topic 
from the same jurisdiction, e.g., England, can best be presented to the stu- 
dent in the same order as they came before the courts. 

Even if a greater emphasis on the analytical approach on part of Mr. 
Cook be conceded, the reviewer must again admit that he is puzzled by 
“functional.” Just what does this word mean? A former colleague of 
Mr. Cook tells us: * “Rules of law operate either as a limitation within 





1 By Roscoe Pound, 37 Harv. L. Rev. 396 (1924). 

2 In the review cited in note 1 and quoted by Mr. Cooke in his preface. 

8 Setect Cases In CHANCERY, 10 SELD. Soc., No. 142 (1458), Ss. Cc. 1 AMES, 
CasEs on Eouirty, 36. 

#1 P. Wms. 618 (1720), s. c. 1 AMES, op. cit. 274. 

5 1 AMEs, op. cit. 89-108. 

6 2 Coox, Cases on Egutry, 1. 

7 Supra, note 3. 

®§ K. N. Llewellyn, “The Modern Business Law Book.” 32 Yate L. J. 299, 
300. The italics are the present reviewer’s. 
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which business activity is confined by organized society, or as a set of tools 
which society offers the business man to aid in effecting his purposes. Of 
those legal institutions which are tools, each is more or less accurately fitted 
to perform a given business function, and is more or less capable of modi- 
fication and adaptation to perform other functions. The business man desires 
to learn from his course what these limitations are and where they pinch, 
what these tools are and how they serve, in relation to business at large 
and his business. in particular.” 

If the gratification of this desire is what is meant by “the functional 
point of view,” the reviewer readily acknowledges its suitability for a busi- 
ness law case-book and perhaps even for a law-school case-book. It would 
indeed be interesting to see the different problems raised by a corporate 
mortgage bond illustrated by a succession of cases in one book discussed 
in one course, instead of scattered through books and courses on corpora- 
tions, mortgages, and bills and notes. The objection that each of these 
problems may best be solved if the student has already become familiar 
with other cases in these various fields which do not involve corporate 
mortgage bonds is real but perhaps not fatal. What perplexes the reviewer 
is that he does not find any such unified treatment of a legal “tool” in 
Mr. Cook’s book. 

For instance, options to purchase land seem to afford abundant oppor- 
tunity for this method. Let the student learn all about them in a lump, 
their enforceability despite difficulties of want of consideration or absence 
of mutuality, their effect on a purchaser of the land with notice, how they 
pass on death, the consequences of delay, the application of the Rule against 
Perpetuities. Yet nothing of the sort appears in this book. The heading 
“Options” does not occur in the Index, and Mr. Cook, much like Ames, 
inserts cases on them under several topics, viz., Mutuality, Consideration, 
and Equitable Conversion,® while the application of the Rule against Per- 
petuities is apparently unmentioned by Mr. Cook as by Ames. Again, 
Ames’ classification of theater and baseball injunctions under Negative 
Contracts may be non-functional, but Cook’s arrangement under Mutuality 
and lack of Mutuality is even farther from the business man’s appre- 
hension, even more lawyer-like in the appellation used. The only “ func- 
tional” arrangement that the reviewer can find is the appearance of all 
the cases on Equitable Servitudes together under that specific heading, 
whereas Ames put all of them together under the more theoretical caption, 
Relief for and against Third Persons, preceded by cases on ordinary land 
contracts. But this distinction becomes immaterial when we find Mr. 
Cook ?° treating the topic less fully than Ames and relegating many of its 
problems to a separate book and course on Rights in Land. 

That Mr. Cook is wrong in all this, the reviewer by no means wishes to 
imply. Indeed, he seems clearly right in teaching future lawyers to analyze 
separate legal principles separately, even though they apply to a common 
business device such as options. But it does lead the reviewer to wonder 
wherein Ames’ approach was unsuited to the needs of our own time 
(apart from his omission of important cases of the last twenty years), and 
to ask just what is the difference between analytical and functional arrange- 
ments. 

Turning aside from these theoretical perplexities, the reviewer can not 
praise too highly the selection of cases. Not only does the editor give us 
such interesting recent cases as those on co-operative marketing agree- 
ments, arbitration contracts,!? and the right of the purchaser to fire in- 





® 2 CooK, op. cit. 131, 217, 517, 568-587. 11 Pp. 197-214. 
10 2 Cook, op. cit. 682 n. 12 Pp. 48, 61. 
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surance,’* but he has found a large number of older cases in the United © 
States of great value for discussion. Of especial interest are the sections — 
on Inadequacy of Damages as a Remedy for Breach of Contract, Damages ~ 
in Lieu of Specific Performance, and Equitable Conversion by Contract. © 
Under the last topic the nature ‘of the vendor’s and purchaser’s interests — 
are illustrated largely by indigeneous American problems instead of by the — 
purely English difficulties of the heir and the executor. The reviewer has — 
found in this book cases on many questions which have occurred to him in 
teaching from Ames’ book, but on which he has previously sought decisions 
in vain. Examples are the possibility of equitable conversion of unique 
chattels; 1* and the rights of a sub-purchaser of an option not wholly to be 
exercised by a cash payment down.** Another excellent feature consists in 
the numerous references to notes and articles in legal periodicals. The 
only important case omitted is Jn re Nisbet & Potts’ Contract,!® which 
appears only in a quotation from Maitland.17 This seems regrettable, 
though doubtless explained by the editor’s wish to limit the treatment of 
equitable servitudes.1* 

The order of topics is somewhat different from Ames. Equitable Con- 
version by Contract and Equitable Servitudes come after Laches and Partial 
Performance with Compensation. This loses somewhat the advantage of 
the discussion of conversion in connection with the latter two topics, which 
raise some baffling problems. However, the change must have meant 
gains as well. No conceivable order of topics in a case-book is wholly 
satisfactory. The law has no water-tight compartments. A teacher is 
always obliged to bring up certain questions in class out of the order of 
the book. Problems refuse to submit to any logical classification and insist 
on spilling over the edges of chapters and sections. That is one of the 
delights as well as the difficulties of teaching law, or—no doubt —any- 


thing else. Z. CHAFEE, JR. 





18 Brownell v. Board of Education, 239 N. Y. 369, 146 N. E. 630 (10925), 
s. c. Cook, op. cit. p. 670. 

14 Cook, op. cit. 507 n. 

15 Rice v. Gibbs, 40 Neb. 264, 4 N. W. 724 (1894), 8s. c. Cook, op. cit. 517. 

16 [1905] 1 Ch. 391, [1906] 1 Ch. 386. 

17 Cook, op. cit. 685. 

18 Supra, note Io. 





